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CURRENT TOPICS. 


Where a party has been prevented from 
complying with the legal requisites to obtain 
an appeal on account of the default or ab- 
sence of the judge of the court in which the 
case is pending, it is held by the Supreme 
Court of Minnesota, in Dobson v. Dobson, 10 
Ch. L. N. 297, that the appeal may be taken 
and perfected after the expiration of the time 
limited by statute, and such appeal will be 
treated by the appellate court as though it had 
been taken within the time prescribed by law. 
In Clapp v. Graves, West L. M., Nov., 1859, 
the party applied for an order for appeal at 
the proper time, but the court did not an- 
nounce its decision until the time had passed. 
A motion to vacate the order was denied. 
Daly, J., said; ‘*‘ It is a general rule when an 
act is to be done within a certain time, in 
which the concurrence of the court is neces- 
sary, and the party has done all that he is re- 
quired to do to obtain the decision of the 
court, he is not to suffer the court’s delay.’’ 
In Pearson v. Rawlings, 1 East. 405, Lord 
Kenyon said that it is by no means unusual to 
make entries of judicial acts nwne pro tune, 
by leave of court; and Powell in his work 
on Appellate Proceedings (p. 420) observes 
that if the court below refuse to make such 
entry in a proper case, ‘‘ the Appellate Court 
would treat the case as though it had been 
done.’’ In Louderback v. Boyd, 1 Ast., 330, 
itis held that where a party has been pre- 
vented from complying with the legal requis- 
ites to obtain an appeal by the conduct or 
default of the justice, the appeal may be made 
after the expiration of the time required by 
the statute, and the transcript be filed after 
the term. Noble v. Houck, 16S. & R. 421. 


—_ 





The circumstances under which a court will 
set aside a sale made under its authority were 
considered by the New Jersey Court of Chan- 


‘ cery in Hayes v. Stiger, 2 Stew. (N. J. Eq.) 


196. In this case, the plaintiff asked to be re- 
Vo 1, 6—No. 23. 


‘Cummins v. Little, 1 C. E, Gr. 48. 





leased from his contract to purchase certain 
mortgaged premises sold pursuant to a decree 
of that court, on the ground that he entered into 
it under a misapprehension as to the proceed- 
ings in foreclosure, which he believed to be 
perfect, but which he had since discovered 
were irregular in not joining the wife of the 
owner of the equity of redemption, whereby 
the title was burdened with her inchoate right 
of dower. The court refused relief. The pow- 
er of a court of chancery to set aside a sale 
made under its authority and thus relieve a 
purchaser from his bid is unquestionable, out 
its exercise, like all other judicial action, must 
always rest upon some consideration of jus- 
tice. Fraud will always justify its exercise. 
It may 
be exercised in case of accident. Seaman v. 
Riggins, 1 Gr. Ch. 214. So, also, where sur- 
prise or misapprehension is occasioned by the 
conduct of the purchaser, or the officer mak- 
ing the sale, to the injury of a person inter- 
ested the court will interfere. Woodward v. Bul- 
lock, 12 C. E. Gr. 507; and in Campbell v. 
Gardner, 3 Stock. 423,the court set aside a sale 
because it appeared that the defendant, who 
was an aged female, had been misled by her 
brother, as to the contents of a subpoena serv- 
ed upon her. But this power will not be ex- 
ercised in behalf of a suitor who seeks to es- 
cape from the consequences of his own act 
induced by mistake of law. Wakeman v. 
Duchess of Rutland, 3 Ves. 233; Dillett 
v. Kemble, 10 C. E. Gr. 66; Mott v. 
Shreve, Ib. 428; nor will the court exert it 
in favor of a purchaser who seeks to escape 
from a contract on the ground of misap- 
prehension or mistake of fact, when it appears 
his error resulted entirely from his own neg- 
ligence, and that he would have avoided it 
by the use or ordinary prudence. Park- 
hurst v. Cory, 3 Stock. 233; Campbell v. 
Gardner, supra; Smith v. Duncan, 1 C. E. 
Gr. 240; Haggerty v. McCanna, 10 C. E. Gr. 
48. In the absence of fraud, the negligence 
of counsel will be esteemed the fault of the 
client. Wakeman v. Duchess of Rutland, 
Dillett v. Kemble, Mott v. Shreve, supra. 
The legal effect of a decree of court di- 
recting land to be sold, and the character and 
extent of the title to be acquired by virtue of 
it, are purely matters of law. A purchaser at 
a judicial sale who voluntarily abstains from 
all effort to get correct information, and de- 
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liverately assumes the hazard of making a 
purchase ignorantly, must, as a general rule, 
bear the consequences of his own negligence. 
Cool’s ex’rs v. Higgins, 8 C. E. Gr. 308; s. 
c., 10 C. E. Gr. 117. 


_ 
—_ 





In Ex parte Schollenberger, 17 Alb. L. J., 
427, the Supreme Court of the United States has 
recently decided a question of federal prac- 
tice, which has heretofore been very unset- 
tled. A statute of Pennsylvania, similar in 
its provisions to those of many other states on 
the subject, requires every insurance com- 
pany not of that state, as a coridition for do- 
ing business therein, to file with the insurance 
commissioner a stipulation that any legal pro- 
cess affecting the company, served on the in- 
surance commissioner, or the person designa- 
ted by him, or the agent specified by said 
company to receive service of process for the 
company, shall have the same effect as if 
served personally on the company within the 
state. The court held that original process 
from the United States Circuit Court served in 
Pennsylvania upon the designated agent of a 
non-resident insurance company which had 
given the above-mentioned stipulation, would 
give jurisdiction to the court under the act of 
1875 (18 Stat. 470), the company being un- 
der these circumstances ‘‘ found’’ within the 
district within the meaning of the act. ‘‘A 
corporation,’’ said the court, ‘‘can not change 
its residence or its citizenship. It can have its 
legal home only at the place where it is located 
by or under the authority of its charter, but 
it may by its agents transact business any- 
where, unless prohibited by its charter or ex- 
cluded by local laws. Under such circum- 
stances it seems clear that it may, for the pur- 
pose of securing business, consent to be 
‘found’ away from home for the purposes of 
suit as to matters growing out of its transac- 
tions. The act of Congress prescribing the 
place where a person may be sued is not one 
affecting the general jurisdiction of the courts. 
It is rather in the nature of a personal ex- 
emption in favor of a defendant, and it is one 
which he may waive. If the citizenship of 
the parties is sufficient, a defendant may con- 
sent to be sued anywhere he pleases, and cer- 
tainly jurisdiction will not be ousted because 
he has consented. Here the defendant com- 
panies have provided that they can be found 





in a district other than that in which they re- 
side, if a particular mode of proceeding is 
adopted, and they have been so found. In 
our opinion, therefore, the circuit court 
has jurisdiction of the causes, and should 
proceed to hear and decide them.’’ The 
practice in the circuit courts generally, has 
been, it is intimated, to decline jurisdic- 
tion in this class of suits. ‘‘ Upon an exam- 
ination of the reported cases in which this 
question has been decided, we find that 
in almost every instance the ruling was made 
upon the authority of the late Mr. Justice 
Nelson, in Day v. Rubber Co., 1 Blatchf. 628, 
and Pomeroy v. R. R. Co., 4 id. 120. These 
cases were decided by that learned justice, 
the one in 1850, and the other in 1857, long 
before our decision in R. R. v. Harris, 12 
Wall. 81, which was not until 1870, and are, 
as we think, in conflict with the rule we there 
established. It may also be remarked that 
Mr. Justice Nelson, as a member of this court, 
concurred in that decision. Judge Woods, 
of the fifth circuit, has already decided in fa- 
vor of the jurisdiction (Knott. v. Ins. Co., 2 
Woods, 479) and Judge Dillon, of the eighth 
circuit, declined to take it only because he 
felt himself foreclosed by the rulings of other 
judges, and especially of Mr. Justice Nelson, 
Stillwell v. Ins. Co., 4 Cent. L. J. 463.’’ See 
also R. R. v. Whiton, 13 Wall. 285;. Lafay- 
ette Ins. Co. v. French, 18 How. 407; ex 
parte McNeil, 13 Wall. 243; Fonda v. British 
America Assurance Co., 6 Cent. L. J. 305. 





In the memoirs of George Combe, just published in 
London, there is quoted a curious and amusing refer- 
ence of his to Lord Brougham— a reference in which 
phrenology becomes very descriptive. It concerns a 
dinner to Brougham, at which Cockburn, in a speech 
happened to mention the Queen’s trial. ‘‘Brougham,” 
says Combe, “began his reply like a maniac. He at 
once took up the Queen’s trial, and gave himself up to 
the unbridled fury of 5 (Combativeness) and 6 (De- 
structiveness). ‘It was no trial: it was a solemn com- 
bination of oppressors for the destruction of a victim,’ 
etc, His eyes glared and his voice roared and grated. 
His countenance was dark and dreadful, as if the great 
fiend had animated it; and he rolled on period after 
period in this overwhelming condition, while the 800 
auditors sat in mute and breathless astonishment. 
The storm over, he then said that a great meeting like 
this should not be spent in uttering compliment and 
commonplace, but in infusing valuable ideas, and he 
went over free trade, the Holy Allies, the High School 
of Edinburgh, and all in a very manly and admirable 
style. His eloquence is perfectly in unison with his 


head, and his secret is just to let himself out fearlessly 
and fully,” 
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CONSECUTIVE TRIALS FOR THE SAME 
OFFENSE.—I. 

By the old law the cases in which two offenses 
could be included in a single count, were com- 
paratively few. On an indictment for bur- 
glary, the defendant could be convicted of lar- 
ceny. On an indictment for murder, the de- 
fendant could be convicted of manslaughter. 
On an indictment for a felonious assault, the 
defendant could be convicted of a simple as- 
sault. Beyond these instances, however, the 
principle that under an indictment for a major 
offense the defendant could not be convicted 
of a minor, did not go. The rule was that an 
indictment should aver aspecific case, and was 
not, except in marked and necessary excep- 
tions, such as those first stated, to include 
anything beyond that case. Our modern juris- 
prudence starts from a different basis. Sub- 
stance, not form, is what we strive for; andif 
one offense is involved in another, then, regard- 
less of the old rule that no conviction can be 
had for a misdemeanor under an indictment 
for a felony, the jury, by our present prac- 
tice, and by the aid of statutes herein modify- 
ing the rigor of the common law, can convict 
of the minor as well as of the major offense. The 
consequence is a great increase of cases on 
which the defense of autrefois acquit, or once 
in jeopardy, is set up. Some of these cases 
it is now proposed to review. 

The most familiar illustration of the princi- 
ple before us arises where, on an indictment 
for a major offense, there is a conviction of a 
minor offense contained in the major. Thus, 
as we have seen, a count for murder covers not 
merely murder in the first degree, but murder 
in the second degree, manslaughter, and, in 
some jurisdictions, assault; a count for bur- 
glary encloses larceny; a count for assault 
with intent encloses assault. In such cases, 
on an indictment thus containing succes. 
sive stages of an offense, telescoped one 
within the other, wherever the defendant 
could have been convicted of a minor offense 
at the trial, his conviction of the major offense 
protects him from a further prosecution of the 
minor.! 


' (1) 4 Co. R. 45; 2 Hale, 246; Fost. 339; R. v. Barnett, 
9 C. & P. 387; People v. McGowan, 17 Wend. 386; Peo- 

le v. Loop, 3 Parker C. R. 561; People vy. Smith, 57 

arb. 56; Lohman v. People, 1 Comst. 379; State v. 
Cooper, 1 Green, 361; Res. v. Roberts, 2 Dall. 124; Din- 
key v. Com., 17 Penn. St. 126; State v. Reed, 12 Md. 
263; State v. Lewis, 2 Hawks. 98; State v. Cowell, 4 





It is otherwise when there could have been 
no conviction of the minor offense under the 
first indictment.? 

Thus, an acquittal for burglary with intent 
to steal does not bar a prosecution for larceny.? 

And an acquittal of murder, on the ground 
that the assaults averred did not contribute to 
the murder, does not bar a subsequent indict- 
ment for the assaults.4 

The converse of the proposition just stated 
is in a large measure true. Thus, on an in- 
dictment containing in one count a major and 
a minor offense, the latter a constituent of the 
former, a conviction or acquittal of the minor 
offense bars subsequent proceedings for the 
major, whenever on the first trial the defend- 
ant could have been convicted of the major. 
An acquittal of the minor is a negation by the 
jury of an essential ingredient of the major. A 
conviction of the minor is equivalent to a ver- 
dict, ‘‘ we find the defendant guilty -of the 
minor, and not guilty of the major.’’ In either 
view, the major offense is disposed of on the 
first trial, and can not be revived on a second 
indictment.5 

Thus where, under an indictment for mur- 
der, the defendant could have been convicted 
of murder, or of manslaughter, his conviction 
of manslaughter bars a subsequent prosecu- 
tion for murder.¢é 

By the same rule, a defendant who is con- 
victed of an assault with intent to ravish, 
under an indictment for rape, can not subse- 
quently be tried for the rape.7 


Ind, 231: Johnson v. State, 14 Ga. 253; State v. Smith, 
15 Mo. 550; State v. Keogh, 13 La. An. 243; Wileox vy. 
State, 31 Tex. 586. 

(2) Hawk, b. II, c. 25, 95; 1 Leach, 12; R. v. Hen- 
derson, 1C. & M. 328; State v. Jesse, 2 Dev. & B. 98; 
State v. Standifer, 5 Port, 523; State v. Wightman, 26 
Mo. 515. See, however, R. v. Gould, 9 C. & P. 364. 

(3) State v. Warner, 14 Ind. 572; Roberts v. State, 14 
Ga. 8. 

(4) R. v. Bird, T. & M. 487; 2 Den. C. C. 94; 5 Cox 
Cc. C. 11. ‘ 

(5) R. v. Oliver, 8 Cox C. C. 287; R. v. Yeadon, 9 
Cox C. C. 91; State v. Waters, 39 Me. 54; State v. Dear- 
born, 54 Me. 442; Cor. vy. Griffin, 21 Pick, 523; Stew- 
art v. State, 5 Ohio, 242; Swinney v. State, 8 S. & M. 
576; Cameron v. State, 8 Eng. (Ark.) 712; State v. Tay- 
lor, 3 Oregon, 10. 

(6) 2 Hale, 446; Fost. 329; Livingston’s case, 14 Grat. 
592; Brenner v. People, 15 Ill. 511; Barnett v. People, 
54 Ill. 325; State v. Martin, 80 Wis. 216; State v. Less- 
ing, 16 Minn. 80; People v. Gilmore, 4 Cal. 376; State 
v. Commr’rs, 3 Hill 8. C. 241; Jordan vy. State, 22 Ga. 
545; Hurt v. State, 25 Miss. 378; State v. Ross, 29 Mo. 
82; Slaughter v. State, 6 Humph. 410. See, however, 
U. 8. v. Harding, 1 Wall. Jr. 147; State v. Behemmer, 20 
Ohio St. 579. 

(7) State v. Shepherd, 9 Conn. 54. 
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And a defendant who is convicted of an as- 
sault, under an indictment for an assault with 
intent to kill, or for assault and battery, van 
not afterwards be tried for the assault with in- 
tent to kill, or for the assault and battery.® 

On the other hand, where, under the first 
indictment, there could have been no convic- 
tion of the major offense, then a conviction 
or acquittal of the minor on the first indict- 
ment does not bar a second indictment for the 
major offense.° 

From considering cases in which the two 
litigated offenses consist in a major and minor, 
the latter incorporated in the former, we pro- 
ceed to notice cases in which these offenses 
are of equal grade, and form different indict- 
able phases of the same act, neither being so 
contained in the other that it can be carved 
out of such other, leaving an indictable offense 
behind. And here the rule is that, wherever 


an unlawful act’ has two aspects, under either - 


of which it is indictable, and the evidence of 
either of which would sustain an indictment 
for the other, then an indictment for one as- 
pect absorbs the case, and there can be no 
further prosecution for the act. In other words, 
when the evidence necessary to support the 
second indictment would have supported the 
first, the second is barred by a conviction or 
acquittal on the first, though not otherwise.10 

Thus, where the proof of a riot consists in 
a tumultuous assault the defendant, after being 


(8) State v. Dearborn, 54 Me. 442; State v. Hardy, 47 
N. H. 588; State v. Coy, 2 Aiken, 181; Statev. Reed, 40 
Vt. 603; State v. Johnson, 1 Vroom, 185; Franciso 
v. State, 4 Zabr. 30; Stewart v. State, 5 Ohio R. 242; 
Clark v. State, 12 Ga. 131; State v. Stedman, 7 Port, 
495; Carpenter v. State, 23 Ala. 84; Reynolds v. State, 
11 Texas, 120; State v. Robey, 8 Nev. 312; People v. 
Apgar, 35 Cal. 389. 

(9) R. y..Button, 11 Ad. & El. (N.S.), 929; R. v. 
Morris, L. R. 1 C. C. 90; R. v. Salvi, 10 Cox C.C. 481 n; 
Scott v. U. S., 1 Morris, 142; Josslyn v. Com., 6 Metc. 
236; Com. v. Evans, 101 Mass. 25; Com. v. Herty, 109 
Mass. 348; People v. Saunders, 4 Parker C. R. 197; Peo- 
ple v. Smith, 57 Barb. 46; State v. Nathan, 5 Richards, 
43; State v. Warner, 17 Ind. 572; Freeland v. People, 
16 Ill. 380; Severin v. People, 37 Ill. 414; People v. 
Knapp, 26 Mich. 112; State v. Martin, 30 Wis. 46; Dun- 
can v. Com., 6 Dana, 295. 

(10) Archbold’s C. P. by Jervis, 82; 1 Leach, 448; R. 
vy. Embden. 9 East.437; Com. v. Cunningham, 13 Mass. 
45; Com. v. Bakeman, 105 Mass. 53; Com. v. Wade, 17 
Pick. 395; Com. v. Terney, 97 Mass. 50; People v. Bar- 
nett, 1 Johns. R. 66; Canter v. People, 38 How. N. Y. 
Pr. 91; State v. Reed, 12 Ind. 263; Price v. State, 19 
Ohio, 423; Gerard v. People, 3 Scam. 363; Durham v. 
People, 4 Scam. 42; Guedel v. People, 43 Ill. 226; State 
v. Kay, 1 Rice, 1; State v. Risher, 1 Richards. 219; State 
vy. Revels, 1 Busbee, 120; Holt v. State, 88 Ga. 187; 
Hite v. State, 9 Yerger, 357; State v. Keogh, 13 La. An. 
243. See, to same effect, 2 N. Y. 7, Rev. St. 1856, 





convicted of the riot, can not be put on trial 
for the assault. 

Nor, when a riot consists in breaking up a 
religious meeting, can the defendant be pros- 
ecuted for the two offenses successively.! 

A conviction of an assault, however, does 
not bar a prosecution for riot to which the as- 
sault was collateral. But, after a conviction 
for holding forged paper, under an indictment 
for holding and uttering such paper, there can 
not be a conviction for uttering the paper.” 

But a conviction of larceny, on an indict- 
ment for larceny, does not bar a prosecution 
for the burglary to which the larceny was an 
incident.4 

Nor does an acquittal for larceny bar a pros- 
ecution for obtaining the same goods by false 
pretenses or by conspiracy; nor for being 
an accessory to the stealing.1¢ 

In some instances, indeed, courts have un- 
dertaken to say that when a prosecution elects 
to prosecute a particular phase of an offense, 
(e. g. larceny in a case of robbery),! or 
arson in acase where the burning caused 
killing,!® or one of a series of municipal neg- 
ligences occurring on the same day ;! or as- 
sault where the assault caused grievous bodily 
harm,” this is an adequate determination and 
satisfaction, and the case, on the particular 
evidence, ought to be pushed no further. But 
whether public justice demands a second pros- 
ecution in such cases, is a question for the ex- 
ecutive, who may properly step in and prevent 
an undue accumulation of prosecutions. For 
the court, the test is, whether on the the first 
trial there could have been a conviction of the 


(11) R. v. Champneys, 2 Mood. 26; Com. v. Kinney, 
2 Va. Cas. 189; State v. Stanley, 4 JonesL. (N. C.) 290; 
State v. Fife, 1 Bailey, 1; State v. Standifer, 5 Port. 
528; though see Scott v. U. S., | Morris, 142. 

(12) State v. Townsend, 2 Harring. (Del.) 534. 

(18) State v. Benham, 7 Conn. 414; People v. Van 
Kentzen, 5 Parker C. R. 66. Otherwise, as to stealing 
and receiving, and as to forging and uttering. 
Foster v. State, 39 Ala. 229; Harrison v. State, 36 
Ala. 248. 

(14) See Wilson v. State, 24 Conn. 59; State v. War- 
ner, #4 Ind. 572. 

(15) R. v. Henderson, 1 U. & M. 328; State v. Sias, 17 
N. H. 558; Dominick v. State, 40 Ala. 680. 

(16). State v. Larkin, 49 N. H. 36; Foster v. State, 39 
Ala. 229. 

(17) State v. Lewis, 2 Hawks, 98; see Roberts v. 
State, 14 Ga. 8. 

(18) State v. Cooper, 1 Green. N. J. 361. 

(19) State v. Fayetteville, 2 Murph. 371; see Fiddler 
y. State, 7 Humph. 508. 

(20) R. v. Elrington, 10 W. R. 13; 9 Cox C. U, 86; 1 
B. & S. 689, 
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offense prosecuted in the second. If not, 
then the rule ne bis idem does not apply. 

Prosecutions under the liquor laws afford 
several illustrations to the same effect. A 
conviction, for instance, of the offense of 
keeping a tippling house, or of being a com- 
mon seller, does not bar a prosecution for in- 
dividual sales.”! 

And aconviction for nuisance will not bar a 
prosecution for keeping and selling intoxicat- 
ing liquor.” 

FRANCIS WHARTON. 
(To be continued.) 

(21) State v. Coombs, 32 Me. 327; State v. Moher, 
35 Me. 225; State v. Inness, 53 Me. 536; Com. v. Car- 
ter, 9 Allen, 486; Com. v. Kennedy, 97 Mass. 224; 
State v. Johnson, 3 R. I. 94; Roberts v. State, 14 La. 8; 
Norman vy. State, 24 Miss. 54. See contra, State v. 
Nutt, 28 Vt. 598; Miller v. State, 3 Ohio St. 475. 

(22) Com. v. MeCauley, 105 Mass. 69; see State v. 


Inness, 55 Me. 536; Com. v. Hardiman, 9 Allen, 487; 
State v. William, 1 Vroom, 102. 








LIMITATIONS — RELIEF ON THE GROUND 
OF FRAUD. 





McGENNIS v. HUNT. 





Supreme Court of Iowa, March Term, 1878, 


Hon. JAMES H. ROTHROCK, Chief Justice. 
“Wo. H. SEEVERS, 
«JAMES G. Day, 

‘* JOSEPH M. BECK, 
** AUSTIN ADAMS, 


Associate Justices. 


IN cases not heretofore solely cognizable in courts of 
chancery, an action for relicf on the ground of fraud 
must be brought within five years after the cause ae- 
crues. 


APPEAL from Des Moines District Court. 


It is averred in the petition that the plaintiff 
was the owner of certain real estate in the city of 
Burlington, Iowa, and that in the month of Novem- 


r, 1867, the defendant Hunt, by certain fal a: 
bee, og _ ao | Iowa, 349, and in Pheenix Insurance Company v. 


fraudulent representations concerning the prop- 
erty, persuaded and induced plaintiff to make and 
execute to him a deed therefor, for a very low 
and inadequate consideration. That plaintiff never 
learned nor was informed of the frauds so practiced 
upon her and the wrongs done to her until the 
month of October, 1875. That plaintiff has been 
damaged by said fraudulent representations in the 
sum of $750. That said Hunt afterwards con- 
veyed said premises to one Snowden. The prayer 
of the original petition was that said deed be set 
aside, and for judgment against said Hunt. There 
were other parties defendant, and after the com- 
mencement of the action plaintiff dismissed the 
suit as to all the defendants excepting Hunt. The 
petition was afterwards amended by asking a judg- 
ment against said Hunt for damages for the alleged 
fraud. The original petition was filed on the 11th 
day of May, 1876. To the petition as amended the 
defendant Hunt demurred upon the ground that 








the action was barred by the statute of limitations. 
The demurrer was sustained. Judgment was 
rendered against plaintiff for costs and she ap- 
peals. 


P. Henry Smythe and D. Y. Overton, for appel- 
lant: J. & 8. K. Tracey, for appellee. 


ROTHROCK, C. J., delivered the opinion of the 
Court: 


Sub. 3, of Sec. 2740 of the Revision of 1860, 
provided that actions ‘‘founded on unwritten con- 
tracts, those brought for injuries to property, or 
for relief on the ground of fraud in cases hereto- 
fore solely cognizable in a court of chancery,’’ 
must be brought within five years after the cause 
of action accrued. 

Sec. 2741 provided that “in actions for relief on 
the ground of fraud as above contemplated, the 
cause of ac.ion will not be deemed to have accrued 
until the discovery of the fraud by the party ag- 
grieved.”’ It was held in Relf v. Eberly, 23 Towa, 
467, that ‘‘in cases of fraud when the plaintiff’s 
remedy is concurrent, that is, when he could have 
the same relief either at law or in equity, the 
action must be commenced within five years after 
the perpetration of such fraud, and that he could 
not sue within that time after the discovery there- 
of.”” The reason of the rule was that the case 
was not one ‘heretofore solely cognizable in a 
court of chancery,’? and therefore did not come 
within the exception of the statute. The same 
may be said of the case at bar. Although it was 
commenced as an equitable action, by dismissing 
as to the subsequent grantee it was in substance 
an action at law against the defendant, Hunt, 
alone for damages for fraudulent representations. 
Although the language of Sub. 4 of Sec. 2529, and 
Sec. 2530 of the code is not precisely the same as 
the sections upon the same subject in the revision 
of 1860, which we above quoted, yet it was held in 
Gebhard v. Saltlu, 40 Iowa, 152, that under the 
code a party must bring his action for relief upon 
the ground of fraud within five years after the 
cause of action accrued excepting in cases hereto- 
fore solely cognizable in the courts of chancery. 
This has been followed in Brown v. Brown, 44 


Dankwardt, December term, 1877. The case of 
Higgins v. Mendinhall, 42 Iowa, 675, is not incon- 
sistent with the cases last above cited. That was 
anaction at law to recover for money paid by mis— 
take, and Sec. 9, of the Act of 1870, being now sub- 
stantially Sec. 2530 of the code, expressly provides 
that in actions for relief on the ground of mis- 
take the cause of action shall not be deemed 
to have accrued until the mistake shall have 
been discovered by the party aggrieved. There 
is no other provision as to the limitations of 
actions founded on mistake as there is in case of 
actions founded on fraud, and construing Sec. 9 of 
1870 alone, we held that an action founded on mis- 
take was not barred until five years after the dis- 
covery of the mistake. It is true the petition in 
that case alleged a fraudulent conceaiment but this 
was an immaterial allegation. The action was 
grounded upon the alleged mistake. Affirmed. 
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NorTe.—Section 2530. In actions for relief on the 
ground of fraud or mistake, and in actions for trespass 
to property, the cause of action shall not be deemed to 
have accrued until the fraud, mistake or trespass 
complained of shall have been discovered by the party 
aggrieved. Code of Iowa, 1873, Sub. 4, of Sec. 2529, 
above referred to, is identical with Sub. 3, of Sec. 
2740, of the Code of 1860. The amendment consists 
in the omission of the words “as above con- 
templated,” from Sec. 2530, thereby seeming to 
make the section applicable generally to all actions 
for relief on the ground of fraud. We are inclined 
to agree with the Supreme Court of Iowa, that the 
amendment is not a material one. As the term is 
usual in law, “relief on the ground of fraud” is 
confined solely to courts exercising chancery jurisdic- 
tion. 


atti 
—_— 


PROMISSORY :NOTES—EFFECT OF A SUB- 
SEQUENT INDORSEMENT ‘BY AN IN- 
DORSEE TO HIS INDORSER. 








HOWE MACHINE CO. v. HADDEN, ET AL. 





United States Circuit Court, District of Indiana, 
April Term, 1878, 


Before Hon. WALTER Q. GRESHAM, District Judge. 

Several promissory notes were executed by one H 
to G, who assigned the same by indorsementtoF. F 
afterwards assigned them by indorsement to G, who 
assigned them to plaintiff. Held, that F’s liability as 
between himself and G being extinguished, the plain- 
tiff, as G’s indorsee, could not recover of F. 

Baker, Hord & Hendricks, for plaintiff; Dye & 
Harris for defendants. 

GRESHAM, J.: 

This is a suit by the Howe Machine Company 
against Cornelius B. Hadden, Samuel O. Good 
and Jacob Fisher, on four notes of $500 each, ex- 
ecuted by said Hadden to said Good. The first 
and second are dated March 17, 1875, and are pay- 
able twelve months after date. The third and 
fourth are dated April 2, 1875, the former due in 
four months and the latter one year after date. 
Each note is payable at the First National Bank 
of Indianapolis and is in the usual form of com- 
mercial paper. The first, second and fourth notes 
each bear the following indorsements: 

“For value received I assign the within note to 
Jacob Fisher. [Signed] 8. 0. Goon.” 

“For value received [ assign the within note to 
SamuelO. Good. [Signed] Jacos FISHER.” 

‘For value received I assign this note to the 
Howe Machine Company. 

[Signed } SaMUEL O. Goop.”’ 

The third is indorsed as follows: 

“September 14, 1877. For value received I as- 
sign this note to Jacob Fisher. 

[Signed] SAMUEL O. Goon.” 

“October 20, 1877. For value received I assign 
all my right, title and interest in the within note 
to Samuel O. Good. 

[Signed] JACOB FISHER.”’ 

“For value received I hereby assign this note to 
the Howe Machine Company. 

[Signed] SAMUEL O. Goop.”’ 


In each paragraph it is alleged ‘said Good in- 





dorsed the same (note) to the defendant, Fisher, 
who, in course of trade, indorsed the same to said 
Good, who in like manner indorsed the same to the 
plaintiff.’’ Copies of the notes and indorsements 
are made part of each paragraph. The defendant, 
Fisher, demurs to each paragraph of the com- 
plaint. 

It is clear inat Good could not maintain an ac- 
tion against Fisher on the latter’s indorsements. 
The law presumes from Good’s possession of the 
notes, after their reindorsement to him by Fisher, 
that they were paid by Good as the first indorser. 

And further, if Good could sue Fisher on the lat- 
ter’s indorsement, Fisher could turn round and sue 
Good on his prior indorsement. To prevent this 
circuity or multiplicity of actions, the law, in such 
cases, allows the liability of the first indorser to 
extinguish the liability of the second. Byles on 
Bills, p. 220; Bishop v. Haywood, 4 T. R. 470. 

Fisher’s liability being extinguished as between 
him and Good, can the plaintiff, Good’s indorsee, 
recover from Fisher? In reason, it would seem 
not unfair to say that the indorsement and posses- 
sion of Good, the payee, was prima facie evidence 
that he had got the notes back by payment or pur- 
chase. But if the indorsements on these notes 
were in blank there is authority for saying the pre- 
sumption would be that Fisher had signed for the 
accommodation of Good. If a bill or commercial 
note be bought from the maker or some prior in- 
dorser before maturity in good faith, the indorse- 
ment being in the usual form, in blank, the pre- 
sumption is that the subsequent indorsements 
were made for the accommodation of tie maker or 
prior indorser. Palmer v. Whitney, 21 Ind., 58; 
Runyan v. Reed, 6 Am. Law Reg., 302; Malden v. 
Branch Bank, 2 Ala., 502. 

The third note in suit was past due some time be- 
fore any of the indorsements were made on it—as: 
to it there is no ground for presuming that Fisher 
indorsed for Good’s accommodation. 

The indorsements on the first, second and fourth 
notes are without date, and the presumption is 
that they were made before maturity. But it will 
be observed that all the indorsements are special. 
Good, Fisher and the plaintiff are the only persons 
that have held the notes. Good, the payee, in- 
dorsed to Fisher, who reindorsed to Good, who 
then indorsed to the plaintiff. The plaintiff had 
no right to infer that Fisher had indorsed for the 
accommodation of Good. In fact, the special in- 
dorsements were notice to the plaintiff to the con- 
trary, and informed it that Good had come into 
possession of the notes by payment or purchase. 
Knowing this, the plaintiff had no more right to 
buy the notes from Good, expecting to hold Fisher 
liable, than if it had known that Good had released 
Fisher for a consideration. It will not do for the 
plaintiff to insist that Fisher must be held to have 
indorsed for accommodation of Good, when in 
each paragraph of the complaint it is alleged that 
‘*said Good indorsed the same (note) to the de- 
fendant Fisher, who in course of trade indorsed 
the same to said Good, who in like manner in- 
dorsed the same to this plaintiff.” 

Demurrer sustained. 











XUM 


THE CENTRAL LAW JOURNAL. 447 








FIRE INSURANCE—OCCUPATION OF PREM- 
ISES—EXCESSIVE VALUATION—ADJUST- 
MENT. 





HARRINGTON v. THE FITCHBURG MUTUAL 
FIRE INSURANCE CO. 





Supreme Judicial Court of Massachusetts, October 
Term, 1877. 


1. MEANING OF *‘ UNOCCUPIED BUILDING.” — The 
phrase in a policy, “‘ whenever a building insured shall 
become unoccupied,” does not mean that the absence 
of occupants of some of the apartments of a tenement- 
house, while other apartments are occupied, shall ren- 
der the building an unoccupied building. 

2. EXCESSIVE VALUATION MADE IN GOOD FAITH. 
If a party honestly and in good faith applies for in- 
surance upon property, the locality of which, and all 
the circumstances affecting the risk, he fully discloses, 
and discloses also the exact amount of insurance ex- 
isting, and in good faith puts a value upon the prop- 
erty, and the existing insurance with what he obtains 
is less than three-fourths of the value as he believes, 
and represents it to be, and the defendants, with full 
knowledge of the amount of the existing insurance, 
and with a full knowledge of his valuation, issue 
a policy in which they consent to other insurance 
to the amount of three-fourths of the value, and it 
subsequently appears that in point of fact the real 
value at that time was less than the applicant believed 
it to be, this would not avoid the policy thus issued. 

8. Loss PAYABLE TO MORTGAGEE—ADJUSTMENT. 
—Where insurance effected by the owner of premises 
is made payable to the mortgagee thereof, in case of 
loss, the owner, after loss, in the absence and without 
the consent of the mortgagee, has no authority to ad- 
just the loss. 


The facts of the case appear sufficiently in the 
opinion. 

Lorp J., delivered the opinion of the court: 

The history of this insurance, so far as it is de- 
veloped by the facts before us, isthis: On the 22d 
day of November, 1872, as appears by the date of 
the application, one Willard Bliss, who appears to 
have been the owner of the property, applied for 
insurance at the defendant’s office, in the sum of 
$3,000, for the term of three years, commencing on 
the 1st of Nov., 1872. 

The application is for insurance ‘“‘upon the prop- 
erty described aud valued by the applicant, viz:” 
There then appears, printed in smaller type and 
included in brackets, ‘‘not more than three- 
fourths the value of the property can be insured.”’ 
There then follows a tabulated form with these 
headings: 

DESCRIPTION OF PROPERTY | VAL. | INS. | PREM. 





$ 3 8 |e. 
On his tenement frame block | 9,000 | 3,000 | 60 | 00 





Beneath this form the different subjects upon 
which information from the applicant seems to be 
required are printed under these heads: ‘ Situa- 
tion of property ;’’ “‘ Descriptions of Buildings;”’ 
** Occupancy of the Buildings;’’ ‘* Interest in the 
property ;’’ ‘‘ Other insurance; ‘* Means of ex- 
tinguishing fires;’’ ‘‘Surroundings;’’ ‘‘Warming 
and lighting.”’ In this application under the head- 





ing, ‘‘ Occupancy of the buildings,” is this answer: 
*¢ By ten tenants as residences only.’’ Under the 
heading ‘‘ Interest in the property,’’ the answer to 
the inquiry ‘is the applicant owner of the 
property,” is **heis.’? To the inquiries, ‘‘if mort- 
gaged, for what sum and to whom, and is policy 
to be payable to mortgagee,” the answer is, ‘*mort- 
gaged to Samuel P. Harrington, payable to same 
to extent of mortgage claim.’’ Underthe heading, 
“Other insurance,” against the inquiry “if any, at 
what office, and how much,” are the words ‘“‘other 
insurance permitted.’”? And under the heading, 
“surroundings,’”’ are the words ‘“‘see plan,” and 
other specific answers are not material. 

On Nov. 8, 1875, Patrick Johnson, who seems in 
the meantime to have become the owner of the 
estate, makes application upon a printed blank 
upon the head of which are the words: ‘* Renewal 
of No. 34895,’’ which was the number of the appli- 
cation of Bliss. This application is for insurance 
of the same sum of $3,000 for the term of one year, 
commencing upon the Ist of Nov., 1875. The de- 
scription of property, valuation and sum to be in- 
sured are the same as in the former application by 
Bliss. The rate per cent. and amount of premium 
are respectinely 1 and 30, instead of 2 and 60. 
Across this space, against the several inquiries of 
‘** Situation of property,’’ ** Description of Build- 
ings,”’ and ‘Occupancy of the Buildings,” is writ- 
ten transversely, the word ‘‘ renewal.’’ To the in- 
quiries respecting ‘interest in the property,”’ the 
answers are as follows: ‘‘Is the applicant owner 
of the property?’’ “ yes;” ‘if mortgaged, for 
what sum, and to whom ?”’ * $4,000 to Samuel P. 
Harrington,” ‘“‘and is policy to be payable to 
mcrtgagee?”’ ‘“‘yes.’? To the inquiry as to other 
insurance, *‘ if any, at what office, and how much?’® 
* $3,000, Old Mutual, Worcester.’’ Across this 
space for answers to all other inquiries, is written, 
also transversely, the word ‘‘renewal.’’ Under the 
description of the property is printed with the ex- 
ception of the figures, this line, “ the dividend $30 
on policy No. 34,895 may be applied towards pay- 
ment for this insurance.” 

It will thus be seen that, though the ownership 
of the equity of redemption had been changed, the 
policy was substantially a renewal of a former 
policy upon the same property, for the same sum, 
and with the same encumbrance, and payable to 
the same person. 

The building was partially destroyed by fire dur- 
ing the existence of the latter policy, and it is to 
recover the loss by such fire that this action is 
brought. The defendants contend that they are 
not liable for such loss, for these reasons: First, 
because ‘* before said fire the policy declared upon 
by plaintiff had become void and of no effect for 
the reason that said building had been, and at the 
time of said fire was, unoccupied ;”’ and, secondly, 
because ‘‘said Johnson had procured insurance 
upon said building without the consent of the de- 
fendants, and in excess of three-fourths of the value 
thereof.”’ 

They contend further that if liable upon the policy 
at all, they are liable only for the sum of $806.25, 
for the reason that there was an insurance in other 
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offices to the extent of $3,000, and that Johnson 
and the representatives of said companies made 
an adjustment of the loss, and that the whole 
amount of loss was agreed to be $1,612.50, and that 
their proportion under the policy is but one-half 
of said amount, to-wit, $806.25, and that the plain- 
tiff is bound by such adjustment so made by John- 
son. 

The first of these grounds of defence is not sus- 
tained by the facts. The building is-described in 
the policy, as well as in the application, as a ‘‘ ten 
tenement block frame.’’ There does not appear to 
be more than one building, or if the phrase ‘‘block”’ 
imports a separation into divisions, i: does not, of 
its own face, import a separation into more than 
two divisions. The phrase ‘‘tenement block” gives 
but slight indication of what portions of the block 
the tenements consist, whether a single room, a 
floor, or flat, or suite of rooms. It imports only 
of necessity that the building is designed only for 
. the accommodation of various families. The phrase 
in the policy, *‘ whenever a building insured shall 
be unoccupied,’’ cannot mean that the absence of 
an occupant of a single apartment of a tenement 
house, while other apartments are occupied, shall 
render the building an unoccupied building. The 
cases cited by the defendants do not in any man- 
ner sustain its position. Neither in Keith v. 
Quincy Mutual Fire Insurance Co., 10 Allen, 228, 
nor in Ashworth v. The Builders Mutual Fire In- 
surance Co., 112 Mass. 422, was there an occupancy 
within the meaning of that phrase, of the whole, or 
of any part of the building insured, and it would 
be doing violence to language to say that a tene- 
ment block, insured as a single building, is an un- 
occupied building with two of the tenements in 
actual use and occupation as residences. And 
while it is not within the words, it is not within 
the mischief which the clause is designed to protect 
the insurer against. 

The other ground on which the defendant seeks 
to avoid the policy, is this: That while by the 
policy the plaintiff was entitled to insure to the 
extent of three-fourths of the value of the property, 
he had‘in fact insurance at the time of the loss to 
more than three-fourths of the value of the property 
at the time of the insurance. 

This claim is founded upon this provision in the 
policy: “If without the consent of the company 
expressed in this policy the assured shall now have, 
or shall hereafter make, any other contract of in- 
surance against loss by fire on the property, or any 
part thereof hereby insured, whether such other 
contract shall be valid or not as against the parties 
thereto * * * this policy shal? be void.” 
At the time of the original insurance of the property 
and of the issuing of this policy, in renewal thereof, 
the property was valued at $9,000. In the first ap- 
plication, other insurance was permitted, and in 
the last application, other insurance to the extent 
of $3,000 was disclosed. This, with the $3,000 in- 
sured by the defendants, making in all an insur- 
ance of $6,000 which is less than three-fourths 
of the value of the property as stated in 
the application. But as the parties now agree, 
the $6,000 thus insured was more than three- 


fourths of the real value of the property at the 
time of the insurance. How much more it is not 
agreed. Whether it was inconsiderably more, or 
whether the difference was very great nowhere 
appears. There is no claim of fraudulent misrep- 
resentation of the value of the property, nor is 
there any claim that the applicants themselves did 
not honestly and truly believe the valuation of $9,- 
000 to be the true valuation. There is of course 
no presumption of fraud, nor has the court any 
right to look upon the conduct of the parties in the 
absence of evidence as actuated otherwise than by 
good faith, and with honest intentions. The ex- 
act question then, is, if a party honestly and in 
good faith applies for insurance upon property, the 
locality of which, and all the circumstances af- 
fectiag the risk, he fully discloses, and discloses 
also the exact amount of insurance existing, and 
in good faith puts a value upon the property, and 
the existing insurance with what he obtains is less 
than three-fourths of the value as he believes and 
represents it to be, and the defendants, with full 
knowledge of the amount of the existing insurance 
and with afull knowledge of his valuation, issue 
a policy in which they consent to other insurance 
to the amount of three-fourths of the value, and it 
subsequently appears that in point of fact the real 
value at that time was less than the applicant be- 
lieved it to be, would this avoid the policy thus 
issued ? The mere statement of the proposition 
suggests its solution. The applicant tells where 
the property is; he tells what it is; he tells by 
what it is surrounded and the purposes for which 
it is used; all these are facts which he is bound to 
know, and in reference to which he is bound to tell 
the truth. Valuation is necessarily a matter of 
judgment or opinion, and it is matter of common 
belief that the owner of property is liable to put 
upon it a higher valuation than others. And there 
can be no injustice in the absence of fraud in hold- 
ing the parties to such a contract as this to the 
valuation which was acted upon if not by both 
parties, at least by the applicant with the knowledge 
of the other party that he was thus acting. And 
this is especially true in this case in which the ex- 
tent of insurance was fully disclosed, and in which 
the parties are fully protected against any liability 
other than their proportion of three-fourths of the 
value of the property. We are therefore of opinion 
that when all the facts and circumstances are hon- 
estly and in good faith disclosed, a mere error of 
opinion in an honest valuation of property fully 
described does not avoid the contract. There is 
less reason for strictness in this respect where the 
limit of insurance is three-fourths of the value, 
because the insured assumes a portion of the risk 
himself. And in analogy to other cases of insur- 
ance where property may be insured to its full 
amount, the valuation agreed upon, and for which 
insurance is issued, though it exceeds the real value 
of the property, if made in good faith, and with- 
out fraud, is conclusive between the parties. The 
defendants therefore are liable upon the policy, 
but by the terms of it for only one-half the amount 
of the loss, that being the proportion which their 
insurance bore to the whole amount insured, The 
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policy having been made payable to the plaintiff in 
case of loss, his rights were fixed at the time of the 
loss, and Johnson could no more adjust the amount 
of the loss, than he could release it. The defendants 
by the terms of their policy agreed to account with 
this plaintiff, and upon this question of amount of 
loss, Johnson, in the absence, and without the 
consent of the plaintiff, had no authority to act. 
The result therefore is that judgment must be 
entered for the plaintiff for one-half the amount 
of the loss to be determined by an assessor unless 
the parties agree. 
JUDGMENT FOR PLAINTIFF. 


tin 


CHARITABLE BEQUESTS—ENGLISH STAT- 
UTES OPERATIVE AND INOPERATIVE IN 
THE UNITED STATES. 


DE CAMP v. DOBBINS.* 





. 





New Jersey Court of Chancery, February Term, 1878. 


1. CHARITABLE BEQUESTS— WILL.—* The residue 
of my estate I give and devise to the North Reformed 
Church of Newark, in trust, that they may use the 
same to promote the religious interests of said church, 
and to aid the missionary, educational and benevolent 
enterprises to which the said church is in the habit of 
contributing,” etc., is a good charitable bequest. 


2. A MISNOMER OF THE LEGATEE will not defeat a 
gift. 

3. THIRD PERSONS CAN NOT OBJECT to the capac- 
ity of a corporation to take such gift, on the ground 
that its property already equals the amount limited by 
the general law under which it is formed. The state 
alone can interfere. 


4. IF THE CHARACTER OF A GIFT CAN BE DEF- 
INITELY DETERMINED, and it appears that it is char- 
itable in a legal sense, the use of terms which would, 
if unexplained, render the gift void, will not defeat 
the donor’s purpose. 

5. THE ENGLISH STATUTES in force and abolished 
in this country collected, and the decisions thereunder 
referred to in a learned note by the reporter. 


On final hearing on pleadings and proofs. 


Frelinghuysen, for North Reformed Dutch Chureb. 

Runyon, Chancellor: 

Mrs. Eliza A. Crane, late of Newark, deceased, 
by her will, after sundry gifts, disposed of the res- 
idue of her estate as follows: 

“The residue of my estate I give and devise to the 
North Reformed Church of Newark, in trust that they 
may use the same to promote the religious interests of 
the said church, and to aid the missionary, educational 
and benevolent enterprises to which the said church is 
in the habit of contributing; and I direct my trustees 
and executo:s to pass over to the officers of said church 
all property, either real or personal, remaining after 
satisfying the above-named bequests; and it is my 
will that the said church officials shall use and dispose 
of the said property at such times and in such manner 
as they shall deem expedient to promote the above- 
named interests, not holding the said property unex- 
pended or unappropriated for a longer period of time 
than ten or fifteen years.” 

*From the advance sheets of the second volume of Stew- 
art’s New Jersey Equity Reports. 





The residue of the estate will consist of real 
estate in this state, or the proceeds of the sale 
thereof, under the power of sale given to the exe- 
cutors by the will. It is claimed under the resid- 
uary devise and bequest by the North Reformed 
Dutch Church of the city of Newark, a religious 
corporation incorporated under the laws of this 
state. This suit is brought by the heirs at law of 
Mrs. Crane, for the purpose of obtaining the 
decree of this court declaring the residuary clause 
void on the following grounds, as stated in the 
bill: Because there is no such church as the 
North Reformed Church of Newark, and if there 
was at the death of the testator any religious so- 
ciety of that name in the city of Newark, it was 
unincorporated, and therefore could not take or 
hold property as a trustee, and because the per- 
sons who are to direct the uses of the trust are so 
uncertain, and the uses are so indefinite, uncertain 
and illegal, that they can not be executed as a 
charity or otherwise. 

On the argument it was further urged that if 
the North Reformed Dutch Church of Newark be 
held to be intended to be designated as the trustee, 
that corporation is incapable of accepting the 
trust. inasmuch as it is, as the complainants insist, 
restricted in holding property to an amount not 
exceeding $2,000 a year, and it held property of 
that value at the time of the death of the testa- 
trix. It is clear that the testatrix, by the words, 
“The North Reformed Church of Newark, intend- 
“The North Reformed Dutch Church of Newark,” 
of which she was at the time of her death, and fora 
number of years before that time had been a mem- 
ber, and in which church edifice she habituall 
attended divine worship, and to the funds of which 
she was in the habit of contributing for the pur- 
poses for which they were employed. A misno- 
mer of a corporation in a gift to it will not defeat 
the gift. Smith’s ex’rs v. First Pres. Ch., 11 C. 
E. Gr. 132. Besides, it appears that’ in 1871, the 
name of the general society of the Reformed Dutch 
Church in the states and territories of the United 
States was changed from * The Reformed Dutch 


Church of America, ’’ to ** The Reformed Church 
Mr. Jacob Vanatta, for complainants; Mr. F. T. | 


of America,” and after that time the word 
**Dutch *? was omitted from the corporate names 
of the churches constituting that society, among 
which the North Reformed Dutch Church of New- 
ark, and that that church was, when the will was 
made, commonly designated as the North Re- 
formed Church of. Newark. A corporation may 
obtain a name by usage. Alexander v. Berney, 1 
Stew. 90. Nor have I any doubt of the capacity 
of that corporation to take and hold the gift and 
execute the trust on which it is given. A corpor- 
ation may take and administer a trust which is 
within the general scope of the purposes of the 
institution of the corporation, or if the trust is 
collateral to its general purposes, but germane to 
them; as, if it relates to matters which will promote 
and aid the general purposes of the corporation. 
In such case it may take and hold, and be com- 
pelled to execute the trust, if it accepts it. Perry 
on Trusts, § 43. The gift in this case is upon a 
trust within the general scope of the pur- 
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poses of the institution of. the corporation. By its 
express terms it is to promote the religious inter- 
ests of the church, and to aid the missionary, ed- 
cational and benevolent enterprises to which the 
church is in the habit of contributing. To spread 
the gospel at home and among the heathen; to 
promote education, and to contribute to the 
objects of benevolence, as the word is under- 
stood in its popular significance, are regarded as 
among the appropriate purposes of a Christian 
church. 

It is urged that the corporation to which the gift 
is made in this case is incapable of taking the re- 
siduary property, because of the limitation con- 
tained in the law under which it was incorporated 
restricting the amoun* of property which it may 
hold to property not to exveed the annual value 
of $2,000. If such limitation did, in fact, exist, it 
would not incapacitate the corporation trom tak- 
ing the gift, although its property, at the time of 
receiving the gift, was of the full annual value of 
$2,000. If a corporation takes land by grant or 
devise, in trust or otherwise, which, by its char- 
ter, it can not hold, its title is good as against 
third persons and strangers; the state alone can 
interfere. Perry on Trusts, § 45; Bogardus v. 
Trinity Church, 4 Sandf. Ch. 633; Wade v. Am. 
Col. Soc. 78. & M. 663. And, again, if the limi- 
tation did, in fact, exist, the legislature might re- 
move the restriction to permit the corporation to 
execute the trust, or authorize it to receive the 
gift and administer the trust, notwithstanding the 
limitation. This court, which will not suffer a 
trust to fail for want of a trustee, will uphold a 
trust for a reasonable time, when necessary, in 
order to enable the trustee to obtain the requisite 
authority to take. and execute it. Bridges v. 
Pleasants, 4 Ired. Eq. 26, 30; Inglis v. Trustees 
of Sailors’ Snug Harbor,3 Pet. 115. But, again, 
the restriction insisted upon does not, in fact, ex- 
ist. It was removed by the act of 1872 (P. L. 1872, 
p. 101,), which provides that any religious society 
incorporated, or to be incorporated, under the act 
under which the corporation which is made trustee 
in this case was incorporated, may purchase, hold 
and dispose of any real estate they may deem expe- 
dient, provided it shall not be used by the corpora- 
tion for but one of two purposes, that of having on 
the premises a building for the worship of God, or 
for education or the administration of charity to the 
bodies or souls of men. The corporation, there- 
fore, is not, in fact, restricted in its ownership of 
property to that which will not exceed in value 
$2,000 a year. It is, however, enough to say on 
this head, as has been before suggested, that if 
the corporation exceeds the prescribed amount, 
though it be by an original purchase, nobody but 
the state can interfere with the holding of the 
property which it acquires, and it is a matter of 
which individuals can not avail themselves in any 
way. Ang. & Ames on Corp., § 151; 2 Washb. on 
R. P., p. 567; Att’y-Gen. v. Bowyer, 3 Ves. 727; 
Vidal v. Phila. 2 How. 191; Wade v. Am. Col. 
Soc.,7S. & M. 663. Itis settled that a forfeit- 
ure by a corporation can not be taken advantage 
of, or enforced against it collaterally or incident- 
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ally, or otherwise than by direct proceedings for 
the purpose. Ang. & Ames on Corp., § 777. 

It is further urged in this connection that the 
trust is, by its terms, to be administered not by 
the corporation, but by the ‘church officials.’’ 
The gift is to the corporation in trust for certain 
specified purposes, with direction that ‘“‘said church 
officials ’’ shall use and dispose of the property at 
such times and in such manner as they shall deem 
expedient to promote the interests before mention- 
ed in the clause. The church officials had not been 
previously referred to, and it is evident that the 
testatrix used the words “ church officials ’’ instead 
of, and as synonymous with, the church or corpor- 
tiod; or rather that she referred to them as the 
agents of the church. 

The question, whether the trust is a legal char- 
ity, remains to be considered. The trust is ‘ to 
promote the religious interests of the said church, 
and to aid the missionary, educational and benev- 
olent enterprises to which the said church is in the 
habit of contributing.’”? The law in this state on 
the subject of charitable uses does not, it has been 
authoritatively declared, differ from the common 
law of England onthat head, which has grown 
up in a series of decisions founded in part on the 
statute of charitable uses, the 43d of Elizabeth, ch. 
4. Norris vy. Thompson’s ex’rs, 5 C. E. Gr. 489. 
The general principle is, that courts of chancery 
uphold and administer gifts where they are made 
to particular purposes, which are charitable within 
the letter and spirit of the statute just referred to, 
or where they are made to charity generally, if 
there is a trustee with power to make them defi- 
nite. The word ‘charity’ has obtained a sig- 
nification in law, and courts do not uphold or ad- 
minister trusts for particular purposes which are 
not charitable within the meaning of the law, nor 
trusts expressed in general words which do not 
come within the legal signification of the word 
*‘charity.’? Perry on Trusts, § 709. 

Gifts to charity are favored by our law for the 
reason for which they were favored by the civil 
law. : 

‘* Since legacies for works of piety and charity,”’ 
says Domat, ‘‘ have a double favor, both that of 
their motive for holy and pious uses, and that of 
their utility for the public good, they are consid- 
ered as being privileged in the intention of the 
law.’”” Domat. § 3,591. Both before and since the 
statute of charitable uses, gifts for the advance- 
ment, spread and teaching of Christianity, or for 
the convenience and support of worship or of the 
ministry, have been held to be charitable. Perry 
on Trusts, § 701. As has been well remarked by 
the writer just mentioned: ‘ In a Christain com- 
munity, of whatever variety of faith and form of 
worship, there will be little need of a statute to 
declare gifts for religious uses to be charitable.” 
The church is an organization all of whose ob- 
jects are within Mr. Justice Gray’s definition of 
charity, in a legal sense. He defines it to be “‘a 
gift to be applied consistently with existing laws 
for the benefit of an indefinite number of persons. 
either by bringing their hearts under the influence 
of education and religion, by relieving their bodies 
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from disease, suffering or constraint, by assisting 
them to establish themselves for life, or by erect- 
ing and maintaining public buildings or works, 
or otherwise lessening the burdens of govern- 
ment.” ‘ And,” he adds, ‘it is immaterial 
whether the purpose is called charitable in the gift 
itself, if it is so described as to show that it is 
charitable in its nature.”’ A religious purpose is 
a charitable purpose, Baker v. Sutton, 1 Keen, 
224. Anda general purpose of promoting Chris- 
tian knowledge is a good charitable purpose. 
Att’y-Gen. v. Stepney, 10 Ves. 22. 

In Townsend vy. Carus, 3 Hare 257, a legacy to 
trustees upon trust to pay, divide or dispose there- 
of unto or for the benefit or advancement of such 
societies, subscriptions or purposes having regard 
to the glory of God in the spiritual welfare of His 
creatures, as they should in their discretion see fit, 
was construed to be a gift for religious purposes, 
and restricted to such purposes; and it was held, 
also, that a bequest for a religious purpose is a valid 
charitable bequest, although the paramount religi- 
ous object might be possibly effected by an applica- 
tion of part of the fund to a purpose which, separate- 
ly taken, would not be strictly charitable. And in 
Wilkinson v. Lindgren, L. R. 5 Ch. Ap. 570, where 
a testatrix, after giving legacies to certain desig- 
nated charitable institutions, gave her residuary 
personal estate to and amongst the different insti- 
tutions, or to any other religious institutions or 
purposes, as A and B might think proper, it was 
held that the bequest of the residue was a good 
charitable gift, and not void for uncertainty. 
Gifts for domestic and foreign missions are char- 
itable. Perry on Trusts, § 701; Burr v. Smith, 7 


» Vermont, 241; Boyle on Charities,41; Shelford on 
* Charitable Uses, 73. 


And s0 are gifts for educa- 
tional purposes. 

It is argued, however, in this case, that the gift 
in question can not be maintained as a charity, be- 
cause the trust is for benevolent as well as for mis- 
sionary and educational purposes; and it is urged 
that the doctrine of the case of Norris v. Thomp- 
son’s ex’rs, 4 C. E. Gr. 308, s. c. on Appeal, 5 C. 
E. Gr. 489, is conclusive on this point. The prin- 
ciple on which the decision in that case and those 
on which it rests, are founded is, that where a 
trust is in such general terms that the fund may be 
applied at the discretion of the trustees, not only 
to purposes strictly charitable according to the 
settled meaning of the term, but, also, to other in- 
definite purposes of benevolence or liberality, it is 
void for the reason that the court can not dl- 
rect the application of any part to charitable uses 
against the terms of the trust giving an option to 
the trustees to apply it wholly to other purposes 
of a different kind. Ifthe character of the gift, 
however, can be definitely determined, and it ap- 
pears that itis charitable in the legal sense, the 
use of terms which would, if unexplained, render 
the gift void, will not defeat the donor’s purpose. 
As, for example, if a gift were to objects of ‘ lib- 
erality *? to be mentioned in a codicil to the will, 
and the objects designated in the codicil were in 
all respects legal charities, the gift would be good 
as a charitable gift. Obviously the intention of 





the donor is of great importance in determining 
the character of such a trust. ‘ If the intention 
be charity,’ says Lord Brougham, ‘the court 
will execute it, however vaguely the donor may 
have indicated his purpose. But mere purposes 
of a kind generally beneficial, as of those of be- 
nevolence and liberality, without specifying the 
objects who are to receive, and those objects not 
being the poor, the court will never attempt to ex- 
ecute.”’ Att’y-Gen. v. Haberdashers Co.,1 Myl. & 
K. 420. 

“T agree,”’ said Lord Eldon, in Morice v. Bishop 
of Durham, 10 Ves, 522, 542, 543, ‘‘there is no 
magic in words, and if the real meaning of these 
words (benevolence and liberality) is charity or 
charitable purposes according to the technical 
sense in which these words are used in this court, 
all the consequences follow.’? In Attorney-Gen- 
eral v. Comber, 2 Sim. & Stu. 93, a gift to the 
widows and orphans of a parish was declared by 
Sir John Leach, V. C., to be intended for the poor 
of those two classes of the parish, on the ground 
that they are within the scope of general benevo- 
lence, to which sentiment the gift was to be at- 
tributed. In Jemmit v. Verril, Amb. 585, note, 
where the residue was given to trustees upon trust 
to pay, apply and dispose of the same unto and 
for such charitable and benevolent purposes as G. 
J., one of the trustees, should direct, it was or- 
dered by the same judge, notwithstanding the fact 
that the word ** benevolent’’ was used in the de- 
scription of the purposes to which it was to be ap- 
plied, that the residue should be applied as G. J. 
should point out by a scheme to be laid before and 
settled by the master. In Dolan v. Macdermot, 
L. R. 3 Ch. Ap. 676, a gift for such charities and 
public purposes as lawfully might be in the parish 
of T. was held to be a good charitable gift, the 
court holding that the testator, by the word 
“charities,”> meant public and not private chari- 
ties, and that by “‘public purposes’? he meant pub- 
lic purposes ejusdem generis, i. e., public charities 
of a kind which, though within the statute of 
Elizabeth, and the technical doctrine of the court 
with regard to charities, are not within the popu- 
lar meaning of the word charities. 

On the other hand, in Williams v. Kershaw, re- 
ported in 5 Cl. & Fin. 111, note, a direction by a tes- 
tator to his trustees to apply the residue of his per- 
sonal estate to and for such benevolent, charitable 
and religious purposes as they in their discretion 
should think most advantageous and beneficial, and 
for no other use, trust, intent or purpose, was held 
void for uncertainty. In that case, however, the 
master of the rolls concluded that the testator in- 
tended to restrain the discretion of the trustees 
only within the limits of what was benevolent, 
charitable or religious. In Norris v. Thompson’s 
ex’rs, ubi sup., the doctrine of Williams vy. Ker- 
shaw was followed. In Norris v. Thompson’s 
ex’rs, however, the bequest was to such benevo- 
lent, religious, or charitable institutions as the tes- 
tator’s widow might select. In the present case 
the gift 1s to a church to promote its religious in- 
terests, and to aid the missionary, educational and 
benevolent enterprises to which it is in the habit 
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of contributing. The word ‘benevolent’ in that 
connection signifies, and undoubtedly was under- 
stood by the testatrix to signify ‘‘ charitable.” 
The courts appear to have been in some cases as- 
tute to frustrate the charitable intentions of don- 
ors who, meaning to devote their property to uses 
strictly charitable, have, unfortunately, employed 
language admitting of a wider scope in the use of 
the gift than is judicially given to the word char- 
ity. It would be far more in accordance with en- 
lightened jurisprudence to exercise in such cases 
the power of construction so as to effectuate, if 
possible, the intention of the testator. A latudi- 
narian interpretation of the words ‘‘charity”’ and 
‘charitable’ has been unhesitatingly given in or- 
der to effectuate the intention of testators; why 
should not, for the same purpose, a restricted one 
be given to the words ‘‘benevolence”’ and ‘‘benev- 
olent?”? Why may they not be interpreted ac- 
cording to their popular signification, and so be 
held to mean just what the testator, in the great 
majority of cases, understands them to mean? 
‘¢‘The main and necessary characteristic,” says 
Lord Brougham, ‘“‘is charitable intent.” Attor- 
ney-General v. Haberdashers Co., ubi sup. The 
meaning of the word ‘*benevolent”’ in the bequest 
under consideration, is controlled by the character 
and purposes of the legatee, in aid of whose inter- 
ests and enterprises the gift is to be employed. A 
gift to a charitable institutiun or society will be 
presumed to be a charitable gift, though no pur- 
pose is named, and such institution or society will 
be presumed to hold such gifts in trust for those 
charitable purposes for which it exists. Everett 
v. Carr, 59 Maine 325; Evangelical Association’s 
Appeal, 35 Pa. St. 316: Burr v. Smith, 7 Verm. 
241; Earle v. Wood, 8 Cush. 430; Dexter v. Gard- 
ner, 7 Allen 243; Hendrickson v. Decow, Sax. 577. 

The gift in this case is to an incorporated re- 
ligious society, expressly in trust to be used for 
its religious purposes. The trust expressed that 
the property shall be employed for the promotion 
of the religious interests of the church, and in aid 
of the educational, missionary and benevolent 
enterprises to which it is in the habit of contribut- 
ing, is no more than the law would imply had the 
terms of the gift been merely in trust for the pur- 
poses of the church. In such case the employment 
of the fund in aid of the missionary, educational 
and benevolent enterprises to which the church is 
in the habit of contributing could not be held to 
be a misapplication. A gift to a hospital or acol- 
lege to aid it in its ‘‘ benevolent’ objects, would 
undoubtedly be a gift to a charitable use, and 
would be unhesitatingly pronounced to be so. The 
word “ benevolent ’’ would be interpreted to mean 
charitable. A gift toa missionary society to aid it 
in its ‘‘ benevolent ’’ enterprises would, in like man- 
ner, be readily conceded to be to a charitable use, 
and the word “ benevolent’ would there be held 
to signify charitable. So, too, when the gift is to a 
church to promote its religious interests, and to 
aid it in the missionary, educational and benevo- 
lent enterprises to which it is accustomed to con- 
tribute, the word ‘‘ benevolent ” should, if there be 
necessity for so doing in order to effectuate the 





donor’s intention, be interpreted in the narrow 
sense in which it was used by him—i. e., as being 
equivalent to or synonymous with the word “ char- 
itable.””> The word “ benevolent,’’ in the case un- 
der consideration, should be interpreted according 
to the context in conformity with the construction 
adopted in Jemmit v. Verril, Wilkinson v. Lind- 
gren, and Townsend v. Carus. It is worthy of ob- 
servation that it is joined to the words “ mission- 
ary and educational’ by the copulative conjunc- 
tion, and, therefore, is not subject to the objection 
of indefiniteness, as was the bequest in Norris v. 
Thompson’s ex’rs. ‘There the disjunctive was em- 
ployed. 

Again, the purposes to which the gift is to be 
devoted are not uncertain, but are designated by 
reference in the will. They are the missionary, 
educational, and benevolent enterprises to which 
the church ‘‘ is in the habit of contributing.’? What 
were those enterprises? If they are wholly such as 
are charitable within the legal signification of the 
word, the gift is good. Proof has been made of 
the objects to which the church was, at the time of 
the death of the testatrix, in the habit of contrib- 
uting. and they are all charitable. They are either 
religious, educational, or eleemosynary. 

The testatrix was a member of the North Re- 
formed Church from September 21st, 1866, to the 
time of her death, in or about November, 1873. 
One of the witnesses testifies that from the organi- 
zation of the church to the time when he was ex- 
amined as a witness, which was in August, 1875, 
the benevolent objects to which the church was ac- 
customed to contribute were Foreign and Domestic 
Missions, the Church Building Fund, the Tract So- 
ciety, the Bible Society, the Sabbath Schools of 
the church, the Female Charitable Society, the 
Disabled Ministers Fund, and the Widows Fund. 
All these are charitable, in the legal signification 
of the word. 

Another says that the objects to which the church 
made contributions every year, during the period 
of seven years from 1868 to 1875, were Foreign 
Missions, the Board of Publication, the Newark 
Female Charitable Society, the Widows’ Fund, the 
Tract Society, Domestic Missions, the Bible So- 
ciety, the Board of Education and Sabbath Schools. 
Both these witnesses speak from memory. It ap- 
pears, however, from examination and collation of 
the list of the contributions for the several years, 
that the objects to which the church was, at the 
time when the will was executed, and at the time 
of the testatrix’s death, in the habit of contribut- 
ing every year, were Foreign and Domestic Mis- 
sions, the Board of Publication of the Reformed 
Church, and the Mission Sunday Schools. No 
question is made as to the character of these enter- 
prises. Itis not denied that they are charitable, 
in the legal sense of the word. They are all char- 
itable. The church does not appear to have been 
in the habit of contributing to any enterprises 
which were benevolent merely, in the wide sense 
of that term, as contra-distinguished from ‘‘char- 
itable” in the legal acceptation. There were other 
objects of benevolence besides those above-men- 
tioned, using the word ‘‘ benevolence ”’ in its pop- 
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ular sense, to which the church from time to time 
contributed, and they, too, were charitable, in the 
legal acceptation, -Those missionary, educational 
and benevolent enterprises to which it was in the 
habit of contributing were all ‘‘ for education or 
the administration of charity to the bodies or souls 
of men.’’ Without invoking the aid of the cases 
in which, when free from the trammels of past ad- 
judication, a judicial construction in accordance 
with the obvious intention of the testator in the 
use of the word ‘‘ benevolent ’’ has been given, as 
in Miller v. Rowan, 5 Cl. & Fin. 99, where the gift 
was to benevolent and charitable purposes, with a 
recommendation to apply it in yearly payments to 
faithful domestic servants, and Hill v. Burns, 2 W. 
& S. App. 80, where the gift was to be disposed of 
in such charitable and benevolent purposes as one 
of the trustees should direct, and accepting it as a 
rule that the test of a charity is the ability of this 
court to execute it, there can be no doubt as to the 
trust which is now before me. Unlike the cases of 
Morice v. Bishop of Durham, 9 Ves. 399, 10 Ves. 
522; James v. Allen, 3 Meriv. 17; Ellis v. Selby, 
1 Myl & Cr. 286; Kendall v. Granger, 5 Beav. 300; 
Vezey v. Jamson, 1 Sim. & Stu. 69, and Norris v. 
Thompson’s ex’rs, the intention of the testatrix as 
to the objects of her bounty cannot be said to be 
uncertain. Nor is it uncertain whether they were 
to be such as the law calls charitable. 

The gift will be sustained. There will be a de- 
cree accordingly. 


NoTE.—Devises to charities are favored, and ought 
to be liberally expounded. Jackson v. Phillips, 14 Al- 
len, 539, 550, 556; Holmes v. Mead, 52 N. Y. 382, 339; 
Charles v. Hunnicutt, 5 Call (Va.) 311; Hadley v. Hop- 
kins, 14 Pick. 240, 253; Zanesville Co. v. Zanesville, 20 
Ohio, 483; Dickson v. Montgomery, 1 Swan (Tenn-) 
348. And “determined, like all other questions of 
construction, by the application of the ordinary rules 
of interpretation to the language of each particular 
will.” Chamberlayne v. Brockett, L. R. 8 Ch. 206, 
211, Lord Selborne. 

Some confusion, in regard to the power of equity 
over charities, has been caused by a misconstruction 
of 43 Eliz. ch.4 (A. D. 1601), but the later and more 
satisfactory opinion is that that statute did not confer 
jurisdiction on the court of chancery. [erry on 
Trusts, § 694, nete. A few other, principally later, de- 
cisions are added. Ould v. Washington Hospital, 1 
MacArthur, 541 (U.S. Sup. Ct., Oct. 1877), 6 Cent. L. 
J. 191; State v. Griffith, 2 Del. Ch. 392; s.c., on ap- 
peal, Ib. 421; Newson v. Starke, 46 Geo. 88; Heiss v. 
Murphey, 40 Wis. 276; Frierson v. General Assembly, 
7 Heisk. (Tenn.) 683; Meade v. Beale, Taney’s C. C. 
Decis. 339; Board of Com’rs v. Lagrange, 55 Ind. 297. 
But was merely intended to classify or enumerate cer- 
tain charities which were enforceable in equity. 
Thomson v. Norris, 5C. E. Gr. 489, 522; Ould v. Wash- 
ington Hospital, wbi supra. And to provide a new and 
more effectual remedy for breackes of trust in that 
respect. 2 Kent (12th ed.) 283, and note; Perry on 
Trusts, § 724, note, 

That the jurisdiction of equity over charities existed 
prior to and independently of the 43 Eliz., see Ibid; 
10 Am. Law Reg. 129, 321, 449; Wright v. Methodist 
Church, 1 Hoff. Ch. 202; State v. Griffith, 2 Del. Ch. 
392, 421; Incorporated Society v. Richards, 1 Dr. & 
War. 258; Vidal v. Girard, 2 How. 127; 4 Wheat. Ap. 1. 

So, a defective execution of a power, in relation to 
such trust, will be aided, “before, at and after the 





statute of Elizabeth.” Att’y-Gen. v. Tancred, 1 Eden, 
10,14; Sayer v. Sayer, 7 Hare, 377,3 MacN. & G. 606; 
Perry on Trusts, § 739; see Sherman v. Dodge, 28 Vt. 
26; Witman v. Lex, 17 S. & R. 92; Roberts on Frauds, 
362. 

In Norris v. Thomson. 4 C. E. Gr. 807, 312, it is 
stated by Chancellor Zabriskie that the statute of 43 
Eliz. is not in force in New Jersey. In the same case 
on appeal, 5 C. E. Gr. 489,522, Chief Justice Beasley 
holds that the common law of England means “that 
system, so faras respects this question, which hes 
grown up in a series of decisions founded, in part, 
upon the 43d of Elizabeth, ch. 4.” 

It is proposed to examine, in this note, whether the 
statute of charitable uses is in force in New Jersey. In 
determining this, it is necessary to consider some other 
English statutes, also, that have been adopted deemed 
in the United States. 

In Blankard v. Galdy 4 Mod. 222 (A. D. 1698), the 
Island of Jamaica was held to be “ only an assembly 
of people who are not bound by our laws, unless par- 
ticularly mentioned.” But see 8. C. Salk. 411; Mem. 2 
P. Wms. 75. In Smith v. Brown, Salk. 666 (A. D. 1706), 
“the laws of England do not extend to Virginia; be- 
ing a conquered country, their law is what the king 
pleases.” Holt, C. J. See Campbell v. Hall, Cowp. 


The rule that the particular colony to be affected must 
be mentioned, does not apply to those general statutes 
which relate to the king’s prerogative. MeKineron v. 
Bliss, 31 Barb. 180. 

It is doubtful whether the position taken by Black- 
stone (Vol. I, p. 107), that the colonies were to be 
deemed conquered or ceded countries, is correct. 
Story on Const., § 161, e¢ seq. 

The following rules seem to have been generally fol- 
lowed in this country: 

(1.) The statute must have been adopted before 
the settlement of the colony. State v. Mairs, Coxe, 
828, note, Kinsey, C. J.; Dalgleisch v. Grundy, Cam. & 
Nor. (N. C.) 22; McKee y. Straub, 2 Binn.. (Pa.) 1; 
Patterson v. Winn, 5 Pet. 233, 241, Story, J.; Carter 
v. Balfour, 19 Ala. 814, 829: Commonwealth v. Lodge, 
2 Gratt. (Va.) 579; Swift v. Tousey,5 Ind. 196; see 
Ludlam vy. Ludlam, 26 N. Y. 356, 362; Coburn v. Har- 
vey, 18 Wis. 156; Paul v. Ball, 31 Tex. 10. 

(2.) It must be applicable to our situation—e. g., the 
following acts do not extend: Bankruptcy acts of En- 
glanu. Vanuxem v. Hazelhurst, 1 South. 192, 195; see 
Bunny v. Hart, 11 Moore, P. C. C. 189. Collateral war- 
ranties, 4 and 5, Ann, c. 16 (A. D. 1706). Eshelman v. 
Hoke, 2 Yeates (Pa.) 509; see Den v. Crawford, 3 Hal. 
90. Benefit of Clergy. Fuller v. State, 1 Blackf. (Ind.) 
63. Copyright laws,8 Ann, c. 19 (A. D. 1710). Whea- 
ton v, Peters, 8 Pet. 591,660. Quwia emptores, 18 Edw. 
I,c.1(A. D. 1290). Ingersoll v. Sergeant, 1 Whart. 
337; Wallace v. Harmstad, 44 Pa. St. 492. “The Black 
Act,” 9 Geo. I (A. D. 1722). State v. Campbell, Charlit. 
(Ga.) 166. Maintenance and champerty, 32 Hen. VIII, 
c. 9 (A. D. 1541). Den, Bickham v. Pissant, Coxe, 220, 
223; Morris v. Vanderen, 1 Dall, 64, 67; Harring v. 
Barwick, 24 Ga. 59; Sessions v. Reynolds, 7 Sm. & M. 
(Miss.) 181; Schaferman v. O’Brien, 28 Md. 565; Cres- 
inger v. Welsh, 15 Ohio, 156; Fetrow v. Merriwether, 
53 Ill, 275; Cassedy v. Jackson, 45 Miss. 397; Duke v. 
Harper, 3 Cent. L. J. 288, where many cases are re- 
viewed; 14 Am. Law Reg. 78 and note; see Gieg- 
erson v. Imlay, 4 Blatch. 503; Brinley v. Whit- 
ing, 5 Pick. 347; Earle v. Hopwood, 9 C. B. 
(N. 8S.) 566, 574, note. Mortmain, 9 Geo. II, ec. 
86 (A. D. 1786). Vidal v. Girard, 2 How. 189; 
Beall v. Fox, 4 Geo. 404; Potter v. Thornton. 7 R. 
I, 252; Perin v. Carey, 24 How. 465; Wright v. Trus- 
tees, etc., 1 Hoff. Ch. 202; McCartee v. Asylum, 9 Cow. 
487, 451; see Schmucker v. Reel, 61 Mo. 592; Leazure 
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v. Hillegas, 7 Serg. & Rawle, 321. Usury laws, 37 Hen. 
VIII, c.9 (A. D. 1546). Houghton v. Page, 2 N. H. 
42; see Rensselaer Glass Co. v. Reid, 5 Cow. 587, 609, 
635. Pauper laws. Commonwealth v. Hunt, 4 Metce. 
(Mass.) 111. Conspiracy, 33 Edw. I (A. D. 13805). 
State v. Buchanan, 5 H. & J. (Md.) 317; Common- 
wealth v. Hunt, 4 Metec. (Mass.) 111. Bearing arms, 2 
Edw. III (A. D. 1829). Simpson v. State, 5 Yerg. 
(Tenn.) 356. Enrolment act, 27 Hen. VIII, c.16 (A. 
D. 1536). Welsh v. Foster, 12 Mass. 93, 96; Jackson v. 
Dunsbogh, 1 Johns. Cas. 91 97; see Patterson v. Winn 
5 Pet. 233, 241. 

The following have been construed as operative: 

Lex mercatoria. Feiris v. Saxton, 1 South. 1, 18; 
Pratt vy. Eads, 1 Blackf. (Ind.) 81; Cook v. Renick, 19 
Til. 598, Nash v. Harrington, 2 Aik. (Vt.) 9; Hudson 
v. Mathews, Mor. (Ia.) 94; Commonwealth v. Leach, 1 
Mass. 59, 61. Statute of uses, 27 Hen. VIII (A. D., 
1536), 1 Greenl. Cruise 340, note; see Croxall v. Sher- 
rerd, 5 Wall. 268,282; Society v. Hartford, 2 Paine C. C. 
536; Matthews v. Ward, 10 G. & J. (Md.) 443, 454; 
Thompson v. Gibson, 1 Ohio, 489. Statute of Glouces- 
ter,5 Edw. I, c.5 (A. D. 1278). Sackett v. Sackett, 8 
Pick. 309, 312; see Moore ads. Townsend, 4 Vr. 284; 
Dawson v. Coffman, 28 Ind. 220. Statute of Merton, 
20 Hen. III (A. D. 1236). O’Ferrall v. Simplot, 4 
Iowa, 381; Hopper v. Hopper, 1 Zab. 5438, 2 Zab. 715. 
Statute of frauds, 27 Eliz. (A. D. 1585), Catheart v. 
Robinson, 5 Pet. 264; Brown v. Burke, 22 Geo. 574; 
Den v. DeHart, 1 Hal. 450, 457; Mayberry v. Johnson, 
8 Gr. (N. J.) 116, 118; Lindsley v. Coats, 1 Ohio, 113. 
Contra, Cleveland v. Williams, 29 Tex. 204: see Mur- 
phey v. Hubert, 7 Barr (Pa.) 420; Blackwell v. Ovenby, 
16 Ired. (N. C.) Eq. 38. Fines and common recover- 
ies. Lyle v. Richards, 9.8. & M. (Pa.) 322; Richman 
vy. Lippincott, 5 Dutch. 44,50; Croxall v. Sherrerd, 5 
Wall. 268, 283. Distresses,8 Ann, c. 14 (A. D. 1710). 
Hamilton v. Reedy, 2 McCord (S. C.) 38; Coburn v. 
Harvey, 18 Wis, 156; Dalgleish v. Grundy, Cam. & 
Nor. (N. C.) 22; Lambert v. Dessaussure, 4 Rich. (S. 
C.) Law 248; In re Trim, 2 Hughes (U- 8. C. C.) 355. 
Damages from accidental fire, 6 Ann, c. 31 (A. D. 1708.) 
Kellogg v.C. & N. W. R. R. Co., 26 Wis. 223, 272; as 
modified by 14 Geo. III, c. 78 (A. D. 1774), Lansing v. 
Stone, 37 Barb. 15. Discontinuance by husband of 
wife’s interest in lands, 32 Hen. VIII, c. 28(A. D. 
1541). Bruce v. Wood, 1 Metc. (Mass.) 542; Coale v. 
Barney, 1 G. & J. (Md.) 324. Westminister the Second, 
13 Edw. I, c. 34 (A. D. 1285). Coggswell v. Tibbetts, 
8 N, H. 41. Contra, Lecompte v. Wash, 9 Mo. 551. 
Jointure, 27 Hen. VIII, c. 10 (A. D. 1536). Hastings v. 
Dickenson, 7 Mass, 153. Attornment, 4 Ann, c. 16 (A. 
D. 1706). Burden vy. Thayer, 3 Mete. 76; Coker v. 
Pearsall, 6 Ala. 542; see Baldwin v. Walker, 21 Conn. 


(3.) In aid or amendment of thecommon law. Com- 
monwealth v. Leach, 1 Mass. 58, 61; Pearce v. Atwood, 
13 Mass. 324, 354; Commonwealth v. Knowlton, 2 Mass. 
530, 535: Boynton v. Rees, 9 Pick. 528, 531; Hamilton 
vy. Kneeland, 1 Nev. 40; Gwin v. Hubbard, 3 Blackf. 
(Ind.) 14; see Scott v. Lunt, 7 Pet. 596. As giving ad- 
ditional remedy, 13 Edw. I, c. 11 (A. D. 1285). Shewell 
y. Fell, 3 Yeates (Pa.) 17; Gwin v. Hubbard, 3 Blackf, 
(Ind.) 13; Plumleigh v. Cook, 13 Ill. 669; see Steere v. 
Field, 4 Mason 486, 511. As an action of account, 4 
Ann, c. 16 (A. D. 1706). Grifhth v. Willing, 3 Binn. 
{Pa.) 317. 

(4.) Or declaratory thereof. Lynch vy. Clark, 1 
Sandf. Ch. (N. Y.) 588; Hudnal v. Wilder, 4 McCord 
(S. C.) 294; Hamilton v. Russel, 1 Cranch 310, 316; 
State v. Hudson Co., 1 Vr. 130, 131. 

(5.) Or merely cumulative. Goodwin vy. Thompson, 
2 Greene (Ia.) 329; Commonwealth v. Ruggles, 10 Mass. 
391; see Commonwealth v. English, 2 Bibb (Ky) 80. 

(6.) All statutes for the administration of justice 
were adopted, Sibley v. Williams, 3G. & J. (Md.) 52; 





Pemble v. Clifford, 2 McCord (S. C.) 81: Craft v. State 
Bank, 7 Ind. 219. ‘Ease and favor,” 28 Hen. VI, c. 9 
(A. D. 1445); Koons v. Seward, 8 Watts (Pa.) 388; see 
Winthrop v. Dockendorf, 3 Me. 156, 161. Additions to 
names of defendants in indictments, 1 Hen. V, c. 5 (A. 
D. 1413). Commonwealth v. France, 2 Brewst. (Pa.) 
568. Limitations of actions, 21 Jac. I, c. 16 (A. D. 1624) 
does not extend bere. Den, Bickham v. Pissant, Coxe 
220; Den, Jackson v. Morris, 2 Hal. 6 11; Den, Gard- 
ner v. Sharp, 4 Wash. C. C. 609; Morris v. Vanderen, 1 
Dall. 64; Boehm v. Engle, 1 Dall. 15. Contra, Calvert 
v. Eden. 2 H. & McH. (Md.) 290; Bogardus y. Trinity 
Church, 4 Paige 178, 198. Costs, 6 Edw. I, c.1(A. D. 
1278). See Aller vy. Shurts, 2 Harr. 188. Bills of ex- 
ceptions, 13 Edw. I, c. 31 (A. D. 1285). See Colley v. 
Merrill, 6 Me. 50. 

The construction of an English statute is adopted 
with it. Brown vy. Burke, 22 Geo. 574; Fowler v. 
Stoneum, 11 Tex.478. As farasthe revolution. Cath- 
cart v. Robinson, 5 Pet. 264, 280. 

Decisions as to charities are independent of 43 Eliz., 
and therefore applicable in Pennsylvania. Witman v. 
Lex,17S8. & R. 88, 92, Gibson, C. J. 

No decisions rendered after July 4th, 1776, are admi -- 
sible as authority in New Jersey. Pat. 436, § 5 (re- 
pealed Rev. Laws 1821, p. 726); Crawford v. The Wm. 
Penn, 3 Wash. C. C. 484, 492; see Hickman vy. Boffman, 
Hardin (Ky.) 348, 365. 

As to the effect of a general repealer. The constitu- 
tion of New Jersey of 1776,§ 22, provides that the 
common law of England, as well as so much of the 
statute law as has been heretofore practiced in the col- 
ony, shall still remain in force ¢ill altered by the legis- 
lature, ete. 

Paterson’s Rev. (A. D. 1799), p. 4386, § 4, and Rev. 
Laws 1821, p. 726, provide that ‘no statute or act of 
parliament of England or Great Britain shall have force 
or authority within this state, or be considered as a 
law thereof.” (Neither P. L. 1819, p. 25, nor Rey. 
Laws 1821, p. 726, § 5, repeals this section.) 

The reason of this sweeping repealer is, no doubt, 
correctly stated by Mr. Griffith, that Paterson’s Rev. 
contained all such of the English statutes as were sup- 
posed to be in force in 1776, 4 Grif. Reg. 1155, note. 

Under this the following English statutes, among 
others, have been abolished: Fines and recoveries, 
Croxall v. Sherrerd, 5 Wall, 268, 283; the statute de 
donis (13 Edw. I, A. D. 1285), Den, James vy. Dubois, 1 
Harr. 285; and the statute of 21 Hen. VIII, c. 4(A. D. 
1530), Corlies v. Little, 2 Gr. 373, 385. The statute of 
uses, 21 Hen. VIII,c. 4 (A. D. 1530), was abrogated 
by a similar general repealer in Michigan. Trask v. 
Green, 9 Mich. 358; Ready v. Kearsley, 14 Mich, 215. 
Also in New York, 11 and 12 Wm. III, c.6 (A. D. 1700) , 
Levy v. McCartee, 6 Pet, 102, 110, Story, J.; but stat- 
utes (6 Ann., 31 and 14 Geo. Ii1) which have been rec- 
ognized as part of the common law, were held not to 
be affected. Lansing v. Stone, 37 Barb. 15, 19. For 
other constructions of similar provisions, see Noonan 
y. State, 1 Sm. & Marsh (Miss.) 562; State v. Rollins, 8 
N. H. 550; Helfenstine v. Garrard, 7 Ohio, 397; Gor- 
ham v. Daniels, 23 Vt. 600, 610. 

A repealer of “ statutes of Great Britain” does not 
extend to the statutes of England, and was intended to 
prescribe the union of England and Scotland [1707] as 
the period at which the statutes of England should 
cease to operate here. O’Ferrall v. Simplot, 4 Iowa, 
381; see Reg. v. Mallow Union, 12 Ir. C. L. 35. 

1n several of the states the statute of Elizabeth has 
been repealed by a general repealerof English statutes, 
or denied recognition as ever having been adopted as a 
part of the common law. In Maryland, Dashiell v. 
Att’y-Gen., 5 Har. & Johns. 392% Meade v. Beale, 
Taney’s C. C. Decis. 339. In Virginia, Gallego v. Att’y- 
Gen., 3 Leigh, 450; Seaburn v. Seaburn, 15 Gratt. 423; 
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Baptist Ass’n v. Hart, 4 Wheat. 1; Wheeler v. Smith, 9 
How. 79; see Carpenter v. Miller, 3W. Va. 174; Roy v. 
Rowzie, 25 Gratt. 599, 607. In Tennessee, Dickson v. 
Montgomery, 1 Swan, 348; Frierson vy. General As- 
sembly, 7 Heisk. 683. In New York, Bascom v. Albert- 
son, 34 N. Y. 584; Holmes v. Mead, 52 N. Y. 332; Ayres 
v. Methodist Church, 3 Sandf. 351, 367; Downing v. 
Marshall, 23 How. Pr. 4. In Wisconsin, Heiss v. Mur- 
phey, 40 Wis. 276. In Indiana, Grimes v. Harmon, 35 
Ind. 198. In Illinois, see Plumleigh v. Cook, 13 Ill. 699. 
In Ohio, Perin v. Carey, 24 How. 465, 497. In Pennsyl- 
vania, Bethlehem v. Perseverance Co., 81 Pa. St. 445. 
In South Carolina, Att’y-Gen. v. Jolly, 1 Rich. Eq. 99, 
2 Strobh. 379. Contra, Drew v. Wakefield, 54 Me. 291; 
Going v. Emery, 16 Pick. 107; Amer. Acad. v. Har- 
vard Coll., 12 Gray, 582. 

The conclusion is that the 43 Eliz., if ever in opera- 
tion in New Jersey, was repealed in 1799, since when 
decisions founded thereon are inapplicable.—REP. 








THE LAW OF FIXTURES—ITS FUNDA- 
MENTAL PRINCIPLES.—II. 





The most reasonable mode of ascertaining the 
exact nature of this relation, seems to be to inquire 
what is the relation that exists in nature between 
the parts which constitute realty in its natural 
state. 

These parts are generally rocks in solid strata, 
large masses, boulders, spalls, pebbles, gravel and 
sand, earth, trees, bushes, grasses, water in ponds, 
fish in this water, rabbits in warrens, and other 
living things, which, by their nature or instincts, 
or natural circumstances, are confined within the 
precincts of particular tracts or lots of land. 
What is the relation which is common to all these 
parts? The rock in strata and large masses alone 
have any pretention to be called immovable. The 
vegetable growths are fastened to the earth, sand 
and rocks at one end, but the other parts of them 
are generally in motion. The particles of water, 
earth, sand, &c., are free to be moved as well by 
natural as artificial causes, and are frequently mov- 
ed; the animal parts are freeto move and do move, 
most of the time in their respective ranges. The 
parts are together in one mass, held so mostly by 
the force of gravitation, partially assisted by the 
forces of cohesion and adhesion. But each part is, 
until separated by some external force, always in 
contact with some other part. This contact is very 
often separated by natural and artificial external 
forces. But the proportions of the parts so sepa- 
rated, compared with those which constitute the 
whole earth, are so small that while this contact 
cannot be said to be absolutely permanent, it may 
be said that it is in general probably so. Accord- 
ing to analogy, therefore, the relation which 
would have to be brought about in order to make a 
chattel a part of any real estate, would be that of 
actual contact which will probably be permanent. 
In order that that probability may exist, two things 
are plainly necessary ; first that the contact be so 
secured that it will not be likely to be disturbed 
by the force of the elements or the acts of man. 
And it may be secured by any adequate force, 
whether of gravitation, cohesion or adhesion. 
Second, that those who shall have control of the 





destinies of the two things shall intend that the 
contact shall be permanent. Whether these two 
things exist in any particular case, are questions 
of fact to be determined by evidence. 

It is believed that these ideas which seem thus to 
grow so naturally out of this subject, will recon- 
cile a vast majority of the decided cases: will 
show the reason of the various true rules which 
have been laid down on this subject, and afford a 
proper criterion of testing the correctness of all 
cases and all rules. 

It is generally agreed that the original rule of 
the law of fixtures was, that every chattel which, 
with the assent of its owner, became annexed to a 
freehold became part of the realty. The writer 
has found no discussion of the principle of this 
rule. The old cases seem to indicate that it was 
supposed tu be based on an ancient public policy 
to promote the interests of the landholders, who 
were then the only persons of influence and whose 
rights were supposed to be the objects of any 
special legal regard. So the second rule of this 
law that fixtures erected by a tradesman for the 
purposes of his trade do not become part of the 
realty, is said in the old cases to be founded upon 
a later public policy to promote the interests of 
trade. But when this rule became, from time to 
time, extended so as to apply to annexations 
by the tenants of particular estates, to ornamental 
fixtures annexed by any sort of tenants, and in 
cases arising between heir and executor, vendor 
and vendee, mortgagor and mortgagee, it seemed 
to become evident that this principle would no 
longer avail to support the rule, and we hear this 
reason for it now rarely alluded to. The fact that 
the principle would not apply to new cases which 
the common convictions of the courts held not to 
be within the ancient rule, would seem to be suf- 
ficient of itself to show that this was not the true- 
reason of the rule. And the fact supposed to be 
unquestionable, that it never was and never could 
reasonably have been supposed that contracts, 
which would have been in violation of the sup- 
posed policies were void, shows conclusively that 
these rules never grew out of such policies at all. 
But on the contrary it is believed that it is axiom- 
atically true that any rule of decision which may 
be controlled by contract, is not a rule of policy, 
but only for determining what intent may be reas- 
onably presumed in the absence of evidence of an 
actual one. And our annotators to Smith's Lead- 
ing Cases in their remark (page 275) that an agree- 
ment as to the fixtures under discussion ‘repelled: 
the implication that would otherwise have arisen, 
that they were meant as a permanent addition to 
the soil or gift to the owner of the inheritance,” 
indicate what seems to be a satisfactory reason. 
for the original rule. 

At that time no property was accounted worthy 
of consideration but land. The power of the 
country was in the hands of the great landowners, 
who looked but little to any interests but their 
own, and hesitated little to appropriate to their 
own use anything to which they could make any 
pretense of claim. It was, therefore, doubtless 
then true, that whenever any chattel was affixed: 
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to the freehold, it was intended, as a general thing, 
to make it part of the inheritance. But when, in 
the course of time, trade.and manufactures in- 
creased, the erections and accessories became in- 
trinsically much more valuable, and the tenants to 
whom they belonged paid more regard to the pre- 
servation of their property in them, this ceased to 
be, in fact, the intention with which trade fixtures 
were annexed. At first doubtless the difference of 
intention with which these annexations were made 
was notified expressly, or by agreement, and this 
continued until the annexation of trade fixtures 
ceased, in fact, to indicate an intention to pass 
the ownership in them to the landlord, and the 
courts, seeing this, ceased to consider it so—ceased 
to apply the rule in those cases because the reason 
of it had ceased to exist, and not because of any 
change of public policy relating to:land owners 
and tenants. As other cases arose in which the 
act clearly did notzindicate the intention, the pre- 
sumption that it did became weaker and less gen- 
eral. In the very early case of ex. p. Quincy, 1 
Atk. 477, Lord Hardwicke clearly recognized the 
dependence of a case of fixtures upon the inten- 
tion of the parties, though he put the later case of 
Lawton vy. Lawton. 3 Atk. 13 upon the old ground 
of public policy. But Lord Mansfield put the case 
of Lawton v. Salmon, 1 H. Bl., 259 distinctly upon 
the ground of intention when he said: ‘* Here the 
ancestor erected them at his own expense on his 
fee simple. It is impossible that he should mean 
them to be severed at his death, for they were worth 
nothing to the executor and very valuable to the 
heir. It would have been a very different consid- 
eration if this salt brine had been let to a tenant 
who had erected these pans. Then he might have 
said, ‘I was at the expense of erecting them, and 
therefore my executor should have them and I leave 
the estate as I received it.’ Therefore we are all 
of opinion that they go te the heir.”’ 

Intention has been expressly relied on in a great 
number of subsequent cases. as we have seen in 
several of the criteria above quoted, while in many 
more the reasons given for the decision, as is plain- 
ly visible in other of those criteria, are really merely 
reasons for presuming the intention of the parties 
to have been in accordance with the decisions. 

If this be true then the decided cases ought to 
be, and on examination of the quoted criteria will 
be found to be, toa great extent, determinations 
of either what was sufficient under the circum- 
stances of each, either to secure a probable per- 
manence of contact or indicate the intention of 
the owners of the chattel and the realty in bring- 
ing it about. 

There are very many cases in which there is a 
great deal of discussion, and great conflict of de- 
cision as to what character of annexation is nec- 
essary to constitute a chattel part of the realty. 
According to our analogy, only those are right 
which hold such annexation to be necessary as will 
secure probable permanence of contact. 

Those cases which hold and the rules which 
provide that there must be artificial fastening, 
which is not necessary for this purpose, are erro- 
neous. A large number of these cases, however, 








probably a majority, in which these views are’ 
maintained, are cases in which it is held, correct- 
ly, that in consequence of such artificial fastenings 
the chattel has become part of the realty—not be- 
cause that sort of fastening is necessary, but be- 
cause it is sufficient to secure the contact and at 
the same time to show the intention of the par- 
ties that it be permanent. For fastenings perma- 
nent in their character, do, in fact, strongly indi- 
cate this. 

When one man brings his valuable chattel into 
contact with the realty of another, and with his 
consent, in a very vast majority of cases it is not the 
intention or expectation of either that that con- 
tact shall be permanent. And therefore the courts,. 
observing this—taking note of the fact that it is 
rarely the intention of men to give away their 
property without conside1ation—presume, or ought 
to presume, in all cases between landlord and ten- 
ant, personal representatives and remaindermen, 
and the like, that there is no intention to make the 
chattel part of the realty, and hold that it has not 
been so made, unless this presumption be rebutted 
by sufficient evidence to the contrary. 

And so several of the rules, extracted from our 
note, are apt and pertinent for the purpose of 
reaching reasonable presumptions as to the inten- 
tion of the parties when the actual intention does 
not appear. And, so far as they are so, they doubt- 
less express the true law of fixtures. But it is con- 
fidently urged that so far as they do not actually 
serve this purpose they are not law at all. 

But these rules must always be governed in this, 
as in other cases where intention governs, by di- 
rect proof of the actual intention of those who 
own the realty and chattel while they so own them 
unincumbered. If both are owned by one person, 
when the contact is brought about, his actual in- 
tention must govern, except in cases of contract in 
which he has concealed it and yet the contact has 
been brought about or maintained under circum- 
stances calculated to indicate a contrary intent. 
When he has done this, he is of course estopped to 
rely on the actual intent as in other cases in which 
he has, by wrongful concealment, induced another 
to change his position in such a way as to incur 
loss. 

When the chattel and realty are owned by dif- 
ferent parties, a concurrence of actual intent 
would of course be necessary to rebut any well- 
founded presumptions from the facts and circum- 
stances of the case, as in cases of contract., If the 
owner of the chattel bring it into contact with the 
realty without the consent of the owner of the lat- 
ter, in such a way that its removal will injure the 
latter, other considerations will govern. He cer- 
tainly ought not to have advantage of his own 
wrong. 


ll 


THE regular term of the Supreme Court of Illinois 
for the Southern Grand Division commenced at Mount 
Vernon on last Tuesday. 


THE cable brings the news of the death of Russell 
Gurney, for many years Recorder of London, and a 
lawyer of international reputation. 
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CORRESPONDENCE. 





THE MISSOURI APPEAL REPORTS. 
To the Editor of the Central Law Journal: 

Your criticism upon the work of the reporter of the 
St. Louis Court of Appeals, however just as to the 
work itself, is exceedingly unfair to the reporter. The 
useless pages of authorities, which you denounce, are 
simply in exact compliance with the law, as you may 
perceive from the second section of the act on page 219, 
Session Acts of 1877, as follows: 

Src. 2. ‘* The reporter appointed by said court shall, 
when any opinion of the said court, designated as one 
which shall be reported and published, is filed in the 
office of the clerk of said court, make a true copy 
thereof; and shall make and prefix to each of such 
opinions suitable head notes or syllabi, containing the 
points decided, together with a list of authorities cited 
by counsel, giving the names of counsel; and shall cause 
the same to be published, at his own expense, as soon 
as practicable, after enough such opinions have been 
rendered to make a volume of six hundred pages.” 

Tf the “‘list of authorities cited by counsel’’ is useless, 
whether long or short, the fault is with the legislature. 
The act says nothing about the arguments of counsel, and 
it is understood that the omission was made for spec- 
ial reasons. Innine cases out of ten, it is impossible 
to do justice to an argument in an abstract, and what- 
ever space is allotted to it takes just so much from 
what should be occupied by the opinions of the court. 
Your suggestion as toa classification of the authori- 
ties is eminently worthy of consideration, and will be 
acted upon so far as practicable. 

Your charge implying a plagiarism of syllabi from 
the JOURNAL results, doubtless, from a mistake of 
fact. The only instances in which I have used syllabi 
whose tenor corresponds with any in the JOURNAL 
were in cases where they were brought to me by coun- 
selin the causes, who alleged that they themselves 
had prepared them for the purpose. I had no reason 


to suppose that the same counsel had not prepared. 


them for.the JOURNAL. A. M. BERRY. 








NOTES OF RESENT DECISIONS. 

PROMISSORY NOTE— STATUTE OF LIMITATIONS.— 
Clark v. Beven, Supreme Court of Pennsylvania, 35 
Leg. Int. 210. Opinion by AGNEW, C. J.—A receipt of 
a payment endorsed by the payee of a joint promissory 
note is not sufficient to toll the running of the statute 
of limitations in favor of a promissor not named in the 
receipt. There must be evidence of the payment hay- 
ing been made by the promissor. 

LIFE INSURANCE — INSANITY.—Connecticut Mut, 
tual Life Ins. Co. v. Groom, Supreme Court of 
Pennsylvania, 35 Leg. Int. 211. Opinion by Woop- 
WARD, J.—In a policy of insurance containing the 
provision that ifthe insured shall ‘‘die by suicide,” 
it should be null and void, the word suicide can not 
properly be applied to the voluntary death of the in- 
sured under the influence of insanity. And insanity 
is made out if the jury find that the anxieties and suf- 
ferings of the insured had so entirely overpowered his 
judgment as to render him unable to distinguish be- 
tween right and wrong. 


EMBEZZLEMENT—AGREEMENT FOR JOINT ENTER- 
PRISE.—Napoleon v. State. Supreme Court of Texas. 
1 Tex. L. J. 302. Opinion by Ector, P. J.—Where A 
and B agree together to raise an equal sum of money 
for the purpose of engaging in a joint enterprise, and A 
places in the possession of B his part of the joint cap- 
ital, with the understanding that B will add thereto a 








like sum, and will proceed to the execution of the joint 
undertaking, and B wholly fails to comply with his 
part of the agreement, and converts the money so 
placed in his possession by A to his own use and bene- 
fit, he is guilty of embezzlement. 


STOCK BROKER — AGENCY.—WMaitland v. Martin, 
Supreme Court of Pennsylvania, 35 Leg. Int. 210. 
Opinion by MERcuR, J.—A broker employed to sell 
certain state bonds sent them to New York to his cor- 
respondent there, who sold them and remitted the pro- 
ceeds. Before delivery to the owner of the proceeds 
notice was received from New York that part of the 
bonds were not good, and the Philadelph‘a broker was 
required to purchase other bonds to supply their 
place. Held, that the owner was liable for the act of the 
agent in rescinding the sale of the defective bonds, and 
could not recover their value from the Philadelphia 
broker. 


STATUTE OF LIMITATIONS—RECEIPT. —Finkbone’s 
Appeul, Supreme Court of Pennsylvania, 8 Pitts. Leg. 
Jour. 151. Opinion by GORDON, J.—1. The statute of 
limitation does not begin to run until the cause of ac- 
tion has accrued. 2. F deposited money with W who 
gave a receipt as follows: “Received of Mary Fink- 
bone, at different times since 1862, $475 for safe keep- 
ing, which is to be returned to her in such amounts as 
she may want. Penrose Wiley.” Subsequently, with- 
in six years of bringing suit for this sum, W wrote a 
similar receipt for $30 upon the same paper with the 
former. More than six years had elapsed from the 
date of the first receipt before demand or claim was 
made by F upon it. Held, that the first receipt was 
for a deposit to be returned on demand, and that the 
statute could not rua until after demand was made. 
Held, further, that the giving of the second receipt 
upon the same paper with the first, amounted to a re- 
statement of the account between the parties, and was 
a sufficient acknowledgment to bar the statute. La- 
forge v. Jayne, 9 Barr, 410 overruled; Girard Bank y. 
Bank of Penn Township, 3 Wright, 92, affirmed and 
followed. 


REMOVAL OF CAUSES — FORECLOSURE OF MORT- 
GAGE.—Donohoev. The Mariposa Land & Mining Co. 
United States Circuit Court, District of California. 1 
Pacific Coast L.J. 211. Opinion by SAWYER, J.—1. 
Where D; acitizen of California, filed a bill to fore- 
close a mortgage against M, the mortgagor, also a citi- 
zen of California, and F a subsequent incumbrancer 
and a citizen of New York, there can be no final de- 
termination of the controversy between D and F with- 
out the presence of M, and the suit is not removable by 
F to the Circuit Court of the United States under sec- 
tion 639 of the Revised Statutes. 2. Neither in such case 
where the only controversy is as to the validity of the 
mortgage, and whether there is anything due on it, is 
there *‘ a controversy which is wholly between citizens 
of different states,” or ‘* which can be fully determined 
as between them,” within the meaning of section 2 of 
the Act of March 3, 1875 (18 Stat. 470), and the case can 
not be removed to the national courts under the previ- 
sions of that act. 3. Where across-bill filed by one 
defendant against complainant, and its co-defendant 
only sets up the same matter as that set up in the re- 
spective answers of the defendants to the original bill, 
it is merely a matter of defense, and in no way affects 
the right of removal under the statutes cited. 


TAXATION — NATIONAL BANK SHARES — ILLEGAL 
DISCRIMINATION.—Merchants’ National Bank of To- 
ledo v. Cumming. United States Circuit Court, North- 
ern District of Ohio, 24 Int. Rev. Rec. 150. The shares 
of stock of a national bank were taxed at their full 
value, while other property was assessed at from thirty 
to forty per cent. of its real value. Held, that the dis- 
crimation was illegal and unjust,and that the bank was 





458 





THE CENTRAL LAW JOURNAL. 








a proper party to maintain a bill to restrain the collec- 
tion of the tax beyond the proportion assessed on 
other property. BAXTER, J. “ There are several points 
presented and urged in the argument of this case on 
hearing which, in the view I have taken of it, need not 
be discussed here. Suffice it to say, that from the plead- 
ings and proofs, it very satisfactorily appears that 
complainant’s capital stock was assessed for the year 
1876 at its full value, while all other property was as- 
sessed at from thirty to forty per cent. only of its real 
value, and that, by reason of this unequal assessment 
complainant’s capital stock was in the hands of its 
shareholders onerated with an undue proportion of the 
publictaxes. It is not important to inquire into the 
methods leading to such a result. Whether from in- 
advertence or design, the consequences are the same 
to the complainant. Itisan injustice that contravenes 
the constitution of Ohio, as wellas the provisions of 
the National Banking Law, and a wrong which the 
courts may, when their powers are properly invoked, 
take cognizance of to redress. But the defendant in- 
sists that the wrong complained of is a wrong to com- 
plainant’s shareholders, against whom the tax was as- 
sessed, and not against the complainant. This objec- 
tion seemed, on first impression to have been well 
taken, but further reflection induces the belief that it 
involves the rights of complainant as well as the rights 
of itscorporators. Between the two there is an inti- 
mate connection; the legal entity—the corporation—is 
distinct from the shareholders, but the former is a 
trustee for the latter and custodian of corporate funds; 
and if it shall pay the taxes so assessed, and assume to 
deduct the same from dividends declared, or to be 
hereafter declared in favor of its shareholders, it may, 
and the averment is that it will, subject itself to a mui- 
tiplicity of suits with its own shareholders; whereas, 
if it refuses to pay these taxes, it will impair its credit, 
embarrass its business, and expose itself to vexatious 
and expensive suits, and entail upon itself irreme- 
diable injuries in resisting the illegal exactions upon it. 
Hence, in view of the probable consequences, I have 
reached the conclusion that the complainant, in its cor- 
porate capacity, is entitled to a standing in this court, 
and to relief, and I shall, therefore, authorize a decree 
permitting complainant to pay to the defendant, or into 
the registery of the court, forty per cent. of the amount 
of the tax assessed against its shareholders, in accord- 
ance with its tender heretofore made, and, on this be- 
ing done, an injunction be issued perpetually enjoin- 
ing the collection thereof. The costs will be decreed 
against defendant, to be paid out of the money to be 
realized under the decree hereinbefore authorized.” 


_— 
<— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. Horace P. BIDDLE, Chief Justice. 
“ WILLiaM E. NIBLACK, 
‘6 6JAMES L. WORDEN, 

“ GEORGE V. Howk, 
‘* SAMUEL E. PERKINS, 


DIVORCE—CONDONATION OF OFFENSE. — A com- 
plaint for divorce is insufficient if it does not aver a 
separation of the parties, and that fact must be proved 
on the trial. Condonation of the offense which 
might be a cause of divorce will bar a suit by the con- 
doning party on account of such offense, and condona- 
tion may be inferred from the fact of the parties co- 
habiting together after knowledge of the offense. 
Opinion by PERKINS, J.—Burns v. Burns. 

ACTION ON UNPAID CHECK.—The natural inference 
from the giving up of a check is that it was given in 
payment of a debt due to the payee from the drawer, 





Associate Justices. 





| and when payment of it has been refused and notice of 


its non-payment duly given, the drawer is as much lia- 
ble upon it as if it were a dishonored bill of exchange, 
and such a check is as properly the foundation of an 
action as is a bill of exchange. A protest of a check 
is not required, and a general averment of notice of 
non-payment is sufficient. Mere delay in giving notice 
of non-payment, if giver before suit it brought, does 
not discharge the drawer of a check from liability, un- 
less damage results from such delay, and then only to 
the extent of the damage sustained. Opinion by 
NIBLACK, J.—Henshaw v. Root. 


_ 


ABSTRACT OF DECISIONS OF THE ST. 
LOUIS COURT OF APPEALS. 
[Filed May 21, 1878.J 
Hon. EDWARD A. LEwISs, Presiding Justice. 


‘© ROBERT A. BAKEWELL : 
“ (Has. 8. HAYDEN, ’ | Associate Justices. 


MECHANIC’s LIEN— PUBLIC SCHOOL BUILDING— 
AGREEMENT BY TRUSTEES—PRACTICE.—1. A provi- 
sion in a building contract, by which the board of 
public schools agree with the contractor erecting a 
school-house for the board, to retain in their hands a 
certain fund to meet the claims of material men, is not 
invalid. Though no lien can be filed against a public 
school-house, the board have an interest in seeing that 
the material men are paid, and that it is not annoyed 
by claims, however illegal; the provision is supported 
by the consideration which supports the rest of the 
coutract. 2. Where, in accordance with the in- 
tention of all the parties, the board retains the 
fund for the payment of the sub-contractors, equity 
will treat the transaction as an assignment of the fund; 
and will apply it to the payment of these sub-contract - 
ors, to the exclusion of any other creditors of the orig- 
inal contractor. 3. The right of the plaintiff in the 
present case to sue in equity without first having ob- 
tained a judgment at law, having been determined in 
his favor in Luthy v. Woods, 1 Mo. App. 168, can not 
now be called in question. (To the views expressed in 
that opinion, even as interpreted subsequently in the 
separate opinions filed in Kent v. Curtis, the judge de- 
livering the opinion of the court in this case does not 
assent.) Affirmed. Opinion by Hayden, J.—Luthy 
v. Woods. 


NEGLIGENCE—PRESUMPTION— DANGEROUS STAIR- 
WAY—DUTY OF PEDESTRIANS.—1. The mere fact that 
a citizen is found, in the morning, dead ina cellar-way 
opening upon the street, such as are commonly found 
in the business streets of a large city, is no ground for 
damages against the owner of the property. There is 
nothing in these facts from which an inference can be 
drawn of negligence on the part of the defendant caus- 
ing the accident. 2. The facts raise a presumption of 
negligence on the part of the deceased, it appearing 
that the cellar-way was not peculiarly dangerous, and 
that the locality was well-lighted. 8. Where there was 
some evidence from which a jury might infer that de- 
ceased was not quite sober at the time of the accident, 
it is errer to instruct the jury that “ordinary care is 
that care which might reasonably be expected of one 
in the condition of the deceased at the time of the ac- 
cident.”” 4. Where there are no “‘ aggravating or mit- 
igating circumstances,” in the case, it is not necessary 
to use these words in directing the jury as to the meas- 
ure of damages, though they are used in the statute. 
5. Those walking in the city are bound to take notice 
of the existence of such constructions, as the necessi- 
ties of commerce and the convenient occupation of 
residences render common; and if injured by them, 
must blame themselves. Reversed and remanded. 





Opinion by BAKEWELL, J.—Buesching v. St. Louis 
Gas-light Vo. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1878. 


HON. HoRAcE GRay, Chief Justice. 
‘¢ ~JAMES D. COLT, 
‘* SETH AMES, 
‘¢ Marcus MorTON, 
“* WILLIAM C. ENDICOTT, 
¢ 6OrTis P. LorD, 
“* AUGUSTUS L. SOULE, 


Associate Justices. 


ASSAULT AND BATTERY—DISTURBANCE OF RELIG- 
10us RITEs.—In an action of tort for an assault and 
battery, there was evidence tending to show that 
the injury complained of was committed in an effort to 
remove the plaintiff from a room in an almshouse, of 
which almshouse the plaintiff’s husband was keeper, 
and of which she was in charge at the time, where one 
of the defendants, a Catholic priest, was endeavoring 
to administer the sacrament of penance to a sick 
woman, who was a Catholic and believed said sacra- 
ment essential to her, and was an inmate of the house 
and had requested him to administer it, and which ad- 
ministering required entire secresy between said priest 
and the sick person; that plaintiff had refused to leave 
the room after being requested to retire, and that a 
sufficient and proper amount of force was used to 
compel her to leave. Held, that there was nothing in 
the priestly character of the defendant, or in the of- 
fices of religion which he was about to perform, that 
gave him the control of the room, or any legal author- 
ity to exclude or remove from it by force any person 
fawfully there. Opinion by AMEs, J.—Cooper v. Mc- 
Kenna. 


CONDITIONAL CONTRACT—PERFORMANCE OF CON- 
DITION.—In an action of contract upon an order, 
drawn by a contractor upon the owner ofa house which 
the former had agreed to build, payable to the plain- 
tiff “* when the house is finished,” and accepted by the 
owner, it appeared that a suit had been previously 
brought upon the order, resulting in judgment for the 
defendant. 121 Mass. 584. The plaintiff introduced 
evidence tending to show that since the former judg- 
ment, and before the date of the present writ, the house 
had been finished. Neither the defendant nor the con- 
tractor, nor any one in their behalf, finished said 
house, but the same was done by a grantee of the de- 
fendant. No evidence was introduced to siiow, nor 
did it appear that any damage or loss had accrued to 
defendant from the unfinished state of the house. 
Held, that the defendant was liable according to the 
terms of his acceptance. Itis general in its terms and 
is payable absolutely when the house is finished, and 
it is immaterial wuo completed it. If the defendant 
wished to limit his liability, he should have done so 
when he accepted the order. Cook v. Wolfendale, 105 
Mass. 401; Russel v. Barry, 115 Mass. 300. See Somers 
v. Thayer, 115 Mass. 163. Opinion by ENDICOTT, J.— 
Robbins v. Blodgett. 


AND ANSWERS. 


QUERIES 





[In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers. ] 


QUERIES. 
33. EXEMPTION LAW—ATTACHMENT.—Under Mis- 
souri statute of exemption, certain articles of person- 





al property are exempt from execution and attach- 
ment. The attachment act makes an exception “‘where 
debtor is about te remove out of this state,” etc., and 
makes ail property liable to attachment. Can prop- 
erty exempt under statute be taken on execution is- 
sued on judgment previously obtained, where debtor 
is about to remove out of the state, etc., as well as by 
writ of attachment? Can attachment be sued out on 
judgment? x. 


34. EXEMPTIONS.—A and B are partners in trade, 
doing a general merchandise business. They dissolve 
the partnership, A taking the entire stock and agreeing 
to pay the debts. Subsequently, and without making 
any new purchases, A files a petition in voluntary 
bankruptcy. Is he entitled to $200 worth of goods as 
exempt under the Wisconsin statute, which reads 
(after the general clause) : ‘* The tools and implements, 
or stock in trade, of any mechanic, miner, or other per- 
son, used and kept for the purpose of carrying on his 
trade or business, not exceeding $200 in value?” * * 
(See Rev. Stats. of Wisconsin, ch. 134, see. 31, subd. 
9; Tay. Stats., p. 1551, sec. 32, subd. 9. i 2. &. 


BOOK NOTICES. 





A DIGEST OF THE LAW OF PARTNERSHIP. By FRED- 
ERICK POLLOCK, of Lincoln’s Inn, Barrister at Law, 
late Fellow of Trinity College, Cambridge. Author 
of ** Principles of Contract at Law and in Equity.” 
St. Louis: F. H. Thomas & Co. 1878. 


LANDLORD AND TENANT. A summary view of their 
Legal Rights and Duties with special reference to 
the Law of the State of New York. By CHARLES 
W. SLOANE, of the North York Bar. New York: 
Haven Bros. 1878. 


AN EPITOME OF FEARNE ON CONTINGENT REMAIND- 
ERS and Executory Devises. Intended principally for 
the use of Students. By WILLIAM M. COLEMaAM, Esq. 
Philadelphia: T. &J.W. Johnson. 1878. 


Sir James Stephen’s Digest of the Law of Evidence, 
and Digest of the Criminal Law, are well-known to the 
profession on this side of the Atlantic. The present 
work, undertaken with the view of stating in the clear 
and succinct manner which made those little books so 
popular, the principles of the Law of Partnership, 
will, we have no doubt, be equally popular. The plan 
of these digests differs from the ordinary law treatise 
in the stating of the law in general propositions, accom- 
panied by specitic illustrations—a method which has 
only recently been adopted by law writers, and which 
strangely enough was the invention of so diffuse a 
writer as Lord Macanlay. 

It is not necessary that we should make a critical 
examination of Mr. Pollock’s book. It can be pro- 
cured at so small an expense—thanks to the enter- 
prise of the American publishers—that every lawyer 
can obtain it for himself without feeling the cost, and 
whoever has it in his library will, we believe, have 
about all the law on the subject which he will ordi- 
narily require in his profession. It is uniform in style 
and binding with the two digests we have just referred 
to, published by the same firm. It contains 169 pages, 
and a good index and table of cases. This is exclu- 
sive of a preface of thirty-six pages, in which will be 
found an instructive and readable review of the ques- 
tion of the codification of the laws. 

This digest, like most law books on special subjects, 
opens with a definition, and, in this connection, we 
think that Mr. Pollock lias not been happy in his se- 
lection. He adopts the definition given by the Indian 
Contract Act. ‘ Partnership is the relation which 
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subsists between persons who have agreed to com- 
bine their property, labor, or skill in some business 
and to share the profits thereof between them.” Al- 
though many definitions given by authors in this 
branch of the law are, as Mr. Pollock remarks, too wide, 
as including corporations which are not subject to the 
ordinary law of partnership, the one given above is 
obviously too narrow. A better one, we think, is 
given by Mr. Dixon, in his work on Partnership, viz: 
**A voluntary unincorporated association of individ- 
uals standing to one another in the relation of prin- 
cipals, for the purpose of carrying out a joint enter- 
prise or undertaking for the purposes of a joint profit.” 
Not having Mr. Dixon’s work at hand, we quote from 
memory, but it will be easily seen that this definition 
includes certain necessury elements of a partnership 
which the definition approved by our author totally ig- 
nores. 

Another handy book of recent publication on a 
branch of the law of daily recurrence is Mr. Sloane’s 
sketch of the Rights and Duties of Landlords and Ten- 
ants. Though specially designed for the state of New 
York, the cases considered are not confined to that 
state. The book contains 144 pages, divided into four 
chapters, showing how the relation of landlord and 
tenant is created and terminated, and the rights and du- 
ties of landlords and tenants as between themselves, 
and asto third purties. An appendix of necessary 
forms will muke the work of much practical use. It is 
neatly printed and substantially bound. 

** An acquaintance with Fearne is indispensible to the 
student who desires to be thoroughly grounded 
in the common law relating tureal property. This lit- 
tle work is intended to be « full and complete abstract 
of Fearne, and to serve as an introduction to the orig- 
inal work. It contains all of Fearne’s principles sepa- 
rately and distinctly set forth. Under each principle 
is given a single, simple case, by way of example, in 
illustration. ‘Then the writer has endeavored to add 
such explanation as would give the student a clear and 
distinct view of the particuiar principle under con- 
sideration. He -has aimed to produce Fearne’s doc- 
trines themselves, referring the reader to the original 
work for the reasoning upon which they are 
based. The writer has consulted, for the most part, 
Sanders, Buuler and Hurgrave, and has preferred to 
employ their language us he has that of his author, 
when he has been able to do so.”” We have quoted 
thus at length from the preface to this epitume because 
it explains in a few words its design and execution. 
A more difficult work to master than Fearne on Con- 
tingent Remainders it would be hard to find; and this 
statement of the principles there discussed should 
be of great assistance to the student of real property 
law. 





NOTES. 








THERE are reports and reports. An opinion of the 
New Jersey Court of Chancery, published in the pres- 
ent number, shows how well this work of reporting 
can be done. It is taken from the advance sheets of 
Stewart’s New Jersey Equity Reports, the second \ol- 
ume of which is now in press. ‘To this opinion the 
reader will find appended a note which we have taken 
the liberty, for the purpose of illustration, to reprint. 
In this note the reporter has collected and arranged 
the decisions of our courts on the adoption of English 
statutes in this country, in a complete and masterly 
manner. He cites cases as early as the beginning of 
the last century, and as late as the present term of 
the Supreme Court of the United States. Nor has he 
expended all his labor on a single case. The second 
volume of his reports, like the previous volume, will 





show very meny cases treated in the same style. Thus 
does the New Jersey reporter perform the duties of his 
office. Mr. Stewart’s reports, the advance sheets of 
which we have just received, suggested themselves to 
us very strongly after a perusal of the letter from the 
reporter of the St. Louis Court of Appeals,also pub- 
lished in our present issue. In reply to our re- 
marks the reporter complains that we have been 
unfair in our criticism because the act creating his 
office and prescribing his duties requires nothing more 
of him than the volumes of his reports already pub- 
lished show that he has done. The act to which our 
correspondent refers had been noticed by us before the 
review of which he complains was written. The weak- 
ness of his position consists in the fact that he ac- 
knowledges no duty as between himself and the mem- 
bers of the profession except as commanded by the ex- 
press terms of astatute. He whom neither pride nor 
ambition can induce to perform any act which is not 
positively required of him by law, will do very little 
and will do that little very badly. 





AN interesting question, says the Solicitors’ Jour- 
nal, was raised in a recent case in the Queen’s Bench 
Division, a» to the law relating to fox hunting. It was 
laid down at an early period in the history of our law, 
that a man might follow into the lands of another “ta 
noxious beast.”” Thus, in the reign of Henry VIII., 
Brooke, J.,is reported to have said that “a man might 
justify entering into the lands of another to kill a fox 
or an otter,—because they are beasts injurious to the 
commonwealth.” In Millen v. Fandrye (Poph. 161) 
reference is made to the case where “trespass was 
brought for hunting and breaking of hedges, and the 
case Was that a man started a fox in his own land, and 
his hounds pursued him into another man’s land, and 
it was holden that he may hunt and pursue him into 
any man’s land, because a fox is a noisome creature to 
the commonwealth.” And in Gedge v. Minnie, 2 
Bulstr. 60, it was admitted that “ one may well pursue 
such a vermin when once he is up, and that into an- 
other man’s ground;” but in this last case a distinc- 
tion was drawn between entering upon another man’s 
ground to find foxes und other “ vermin ” and pursu- 
ing foxes into another man’s ground; in the first event 
the consent of the owner of the ground was necessary, 
in the second not. The defendant in this case, hear- 
ing that “a noisome vermin called a badger was there, 
and had done much hurt,” entered on the plaintifi’s 
land to search for the badger, and dug him out. The 
court held that the justification of the defendant was 
not good, for not only was the entry unlawful, but the 
defendant had not averred that he could not have 
drawn the badger “ either by smoking him out, or by 
using of tarriers to get him out.”” The question arose 
again in Gundry v. Feltham, 1 T. R. 334, where it was 
held that a person may justify trespass in following a 
fox with hounds over the grounds of another if he do 
no more than is necessary to kill the fox. In this case 
breaking hedges constituted a part of the trespass which 
was confessed by the defendant’s plea, although in 
Brownl. 224, it is said by Fenner, J., that “it ts not law- 
ful to break hedges in the pursuit.’”? Butin Earl of Es- 
sex v. Capel, 2 Chit. Game Laws App. 1881, this im- 
portant limitation was imposed on the old rule—that 
to be justifiable the hunting must be for the good of the 
commonwealth, and not merely for the pleasure or 
protit of the hunter. ‘ We can not make a new law,”’ 
said Lord Ellenborough, “to suit the pleasures and 
amusements of those gentlemen who choose to hunt 
for their diversion. Those pleasures are to be taken 
only when there is the consent of those who are likely 
to be injured by them.” Itmay be doubted whether 
fox hunters are at the present day actuated by an ex- 
clusive regard to the interest of the commonwealth. 








